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INTRODUCTION 


NTERNATIONAL TRIBUNALS as well as individual writers gen- 

erally admit that public international law is not a static body of rules 

but a dynamic concept which must be developed with the growth of 
the international community.? The law of extradition, which has been 
amply and ably treated by some of the most learned writers in the history 
of the science of law,’ constitutes no exception to this rule. The question 
of extradition lies in the shadowy borderland between international and 
municipal law, and its most burning problem concerns extradition of 
political offenders, or asylum granted to them. 

The history of this problem can hardly be sketched in an article 
of this kind.* It is enough to remind the reader of the most famous 
cases like In re Castione® and In re Meunier,® as well as the more recent 
cases of In re Kaphengst,’ In re Richard Eckermann,® and In re Barratini.® 
The question has been treated on several occasions by |’Institut de Droit 


1 This article is written by the author in his personal capacity and represents in no way the authorized 
opinion of any organization with which he is connected. 

2 This is shown clearly by the International Court of Justice, particularly in the Advisory Opinion on 
Reparation for Injuries (International Court of Justice, Reports, 174 [1947]). See also, the dissenting 
opinions as well as the writings of Judge Alvarez. 

3 See, Franz v. Holtzendorff, Die Auslieferung der Verbrecher und das lrecht (Berlin, 1881); Lammasch, 
Auslieferungspflicht und Asylrecht (Leipzig, 1887), and Das Recht der Auslieferung wegen politischer 
Verbrechen (Wien, 1884). See also, Mercier in 33 (Recueil des Cours de l’Acadéemie de Haye); 
Moore, Extradition and Interstate Rendition (Boston, 1891); A. Rolin, in 1 Recueil des Cours 
a Hague). An exhaustive bibliography may be found in the draft of the Harvard Research 

oup (29 American Journal of International Law, Supplement, 51-65 [1935]), as well as in Oppen- 
heim (Lauterpacht), International Law (7th ed.; London: Longmans, Green and Co., 1948), I, 643. 


*See, American Journal of International Law, Supplement, 41-46 (1935). 

5 Gt. Britain, Queen’s Bench Division, 1890, L.R. [1891] 1 Q.B. 149 ff. 

* Ibid., 1894, L.R. [1894] 2 Q.B. 415. 

t Annual Digest of Public International Law Cases, 292-93 (1929-30), hereinafter cited as Digest. 
8 Ibid., 295 (1929-30). 

* Ibid., 412 (1938-40). 
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International’® and the International Law Association,’! as well as by 
national organizations like the American Society of International Law.” 
Problems of extradition were also debated by the League of Nations in 
view of the Codification Conference in 1930,'* and more recently, in 1935, 
by the International Conference on Unification of Penal Law at Copen- 
hagen."* 

Conflicts are possible not only between international and municipal 
law, but also between different classes of international obligations such as 
the international repression of crimes on the one hand and the desire to 
protect the individual on the other. In these cases sharp differences may 
arise between the right to grant asylum and the duty to extradite.’> This 
has been brought into focus by the Universal Declaration of Human Rights, 
which states in Article 12: 


1) Everyone has the right to seek and be granted, in other countries, asylum from 
persecution. 


2) Prosecutions genuinely arising from non-political crimes or from acts contrary 
to the purposes and principles of the United Nations do not constitute persecution. 


The American Declaration of the Rights and Duties of Man contains 
a similar provision in Article 27: 


Every person has the right, in case of pursuit not resulting from ordinary crimes, to 
seek and receive asylum in foreign territory in accordance with the laws of each country 
and with international agreements. 


The bitter debate in the United Nations and other organizations 
concerning the protection of refugees, on the one hand, and international 
repression of war criminals, traitors, and quislings on the other demon- 
strates the conflict between these two ideals. 

The question of extradition is so closely linked with the political 
climate of the world and is, to such a large extent, a function of confidence 
and good faith, that it is convenient to restate the principles and to 
re-examine the problems of extradition as they present themselves after 
World War II. 

It is true that the Universal Declaration of Human Rights seems to 
herald a new era where human values will be protected more than ever 
before. But this new flower comes from a sensitive plant and might die 
in a harsh climate. The background of the last few years is not pleasant. 
The prosecution of political offenders has never been more ruthless than 


10 The questions were particularly treated in 1880 and 1892, and touched upon in 1936 in connection with 
stateless persons, and in 1950 in connection with the right of asylum. 

11 At the 27th, 34th, and 36th conferences. 

12 See, Proceedings of the American Society of International Law, 1906. 

13 League of Nations, Doc. C.51. M.28 (1926), V. 

14 Extraits des Actes . . . (Paris: Pedone, 1938), p. 417. 

15 This was illustrated in the Asylum Case (International Court of Justice, Reports [1950], 266 ff.). 
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during our generation. The armistice of 1940 concluded between France 
and Germany provided for the delivery of political refugees.**® The accusa- 
tions and counter-accusations of violations of human rights in Bulgaria, 
Hungary, and Rumania in recent years have been virulent and inflam- 
matory. 

These phenomena must be viewed against the background of the 
greatest war in history. It is not the purpose of this article to discuss the 
justice of the war crimes trials. But it seems established beyond a doubt 
that in some cases individuals were prosecuted for crimes which previously 
were considered to be political offenses; this applies particularly to “crimes 
against peace” as enumerated in the Charter of the Nuremberg tribunal. 
The tenth recommendation of the Inter-American Conference of Police 
and Judicial Authorities in 19422" foresaw the extradition of Axis 
nationals who had committed, or who were indicted for crimes against 
American solidarity. All the peace treaties concluded after World War II 
include provisions for the surrender of traitors against the United Nations.?* 

The debates in the General Assembly of the United Nations concern- 
ing war criminals, traitors, and quislings indicate how difficult it can be 
to draw a line of distinction between an inter-allied prosecution of war 
criminals and the desire to prosecute political enemies. Although there 
seems to have been general agreement that war criminals should be extra- 
dited, acrimonious debates indicated disagreement concerning refugees 
and displaced persons. Certain States wanted the extradition of indi- 
viduals whom they claimed were traitors and quislings, whereas the nations 
from which extradition was sought claimed that these peoples were bona 
fide refugees who should under no circumstances be extradited to their 
political enemies and persecuted for their political views. This antinomy 
between protection and extradition has impeded the activities on behalf 
of refugees and stateless persons throughout the postwar years. The 
resolution adopted by the Third Committee during the First Session of 
the General Assembly recognized the urgency of the problem of refugees, 
but stressed the need to differentiate between them and war criminals.’ 
This resolution was implemented during the second part of the First 
Session of the General Assembly by the creation of the International 


16 Art. 19: “The French Government is obliged to surrender upon demand any Germans named by the 
German Government in France as well as in French possessions, colonies, protectorates, territories 
and mandates” (34 American Journal of International Law, 177 [1940]). 
1737 American Journal of International Law, Supplement, 82 (1943). 
18 Art. 5 in the treaty with Bulgaria stipulates: 
Bulgaria shall take all necessary steps to ensure the apprehension and surrender for trial of: 
(a) Persons accused of having committed, ordered or abetted war crimes and crimes against 
peace or humanity; 
(b) Nationals of any Allied or Associated Power accused of having violated their national 
law by treason or collaboration with the enemy during the war. 


19 United Nations, Doc. A/64, 1946, p. 12. 
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Refugee Organization. The annex to the constitution of that organization?® 
as well as Resolution 136 (III) on international co-operation for the pre- 
vention of immigration which is likely to disturb friendly relations between 
nations, express concern for refugees who might engage in political activi- 
ties hostile to the governments of their native States.22 As long as the 
world is divided into blocs motivated by political suspicion and divergent 
ideologies, this antinomy will exist. It cannot be denied that this conflict 
has led to persecution of many persons who in the more liberal climate 
of the nineteenth century would have been called political offenders.?? 
No special trend in the practice of extradition between States has yet been 
established since World War II. In most cases the old treaties have 
remained in force and very few cases of extradition have been recorded. 
The few new treaties are of a temporary character largely influenced by 
the war. 

On the basis of this development it is both legitimate and necessary to 
examine whether a new concept of political crime is needed and possible, 
and whether the position of the individual in international law has 
undergone any changes. 


DEFINITION OF PoLiTicAL OFFENSES 


When an expression such as “political crime” or “political offense” 
is used in international treaties, it ceases to refer to municipal law and 
becomes a term of art in international law. Therefore, it would be reason- 
able to expect some generally accepted definition of the term that could 
be used by competent national organs as a guide to interpretation of 
international law. However, this is not the case. On the contrary: 
instead of a reference from national to international law, here international 
law leans heavily on the different systems of municipal law. Although 
international usage, treaties, and cases decided in municipal courts may 
be used as elements of interpretation, the guiding rule is that the term 
“political offense” used in treaties must be interpreted against the-back- 
ground of national law. Undoubtedly, the definition of what constitutes 
a political offense is a matter of some difficulty, and many will agree with 
Judge Moore that the whole question is pre-eminently circumstantial and 
that efforts to reach any generally accepted definition are doomed to 


2© United Nations, Doc. A/64/Add.1, p. 110. 
21 United Nations, Doc. A/519, p. 44. 


22 It is of interest to note that Brazil, acting in the exercise of its sovereign rights, refused to surrender 

to the Danish government certain collaborators, on the grounds that they were political criminals 

44 American Journal of International Law, 419 [1950]). See also, Manfred Lachs, “‘Crimes de 

uerre — Délits politiques,’ 23 Revue de Droit International (Sotille), 10 ff. (1945), and the same 

author in Juridical Review (Edinburgh, April, 1944). See also, R. G. Neumann, “Neutral States 

and the Extradition of War Criminals’ (45 American Journal of International Law). See also, 

History of the United Nations War Crimes Commission (London: H. M. Stationery Office, 1948), 

pp. 42829, and Goodrich and Carroll, Documents on American Foreign Relations, 1944-1945 
(Boston, World Peace Foundation), pp. 252-55. 
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failure.2* However, attempts may not wholly be in vain. Two possible 
starting points can be envisaged. A purely objective standard could be 
used, specifying certain offenses as political irrespective of the purpose 
and motive behind them. Conversely, then, no other crimes or offenses 
could thus be characterized as political, irrespective of the political aim 
the perpetrator may have had when he committed them. This might 
mean that only treason and related crimes directed against the security, 
independence, and personality of a State or its organization would be 
considered political offenses. On the other hand, it might be possible to 
apply a purely subjective criterion by asserting that any offense is political 
if it is committed for a political purpose or with a political motive. 
Most States today have adopted the objective criterion which would make 
the whole concept of political offense nearly valueless were it not for the 
supplementary concept of connected or mixed crimes—a matter which 
will be considered later. 

Nor does any treaty or statute contain a specific definition of the 
term political offense. A certain number of States, however, do contribute 
towards the solution of the problem in that they adopt a system of pre- 
dominance. This was stipulated by Switzerland in Article 10 of its extra- 
dition law: 


Extradition is not granted for political offences. It is granted, however, even when 
the guilty person alleges a political motive or end, if the act for which it has been 
requested constitutes primarily a common offence. The Federal Tribunal decides liberally 
in each particular instance upon the character of the infraction according to the facts 
of the case.” 


Fundamentally the same stipulation has been incorporated by many 
other countries in their extradition laws, as, for instance, Brazil 2° and 
Sweden.” Similar provisions are included in many treaties. 

A further elaboration of this rule is found in the Kaphengst case:*7 


For a common delict to be classed as a predominantly political offence it is not 
enough that it has a political motive and object or that it is capable of realizing or 
furthering that object. The practice of courts has always required a certain relationship 
between the objective and the means selected for its realization; a relationship of such a 
nature that the idealistic motives connected with the objective were strong enough to 
let the injury or threat to private rights appear, if not as justified, at least as excusable. 
(Cf. Bundesgerichtliche Entscheidungen, 32, Vol. I, pp. 540 et seq.) 


23 John B. Moore, Treatise on Extradition and Interstate Rendition (Boston: Book Co., 1891), I, 308. 
This seems also to be the view adopted by the Harvard Group (29 American Journal of Inter- 
national Law, Supplement, 113 [1935]). 

24 English translation from the Harvard Draft (29 American Journal of International Law, 423 [935]). 
See also, Paul Guggenheim, Lehrbuch des Vélkerrechts (Basel: Verlag fiir Recht und Gesellschaft, 

1948), I, 328. 


2529 American Journal of International Law, Special Supplement, 367 (1935), and Accioli, Droit inter- 
national public, I, 621. 


2629 American Journal of International Law, Special Supplement, 415 (1935). 
1 Digest, 292-93 (1929). 
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Switzerland has the honor of being the first country to introduce the 
general rule that the chief character of the crime should be decisive. If 
it were primarily, predominantly, or chiefly of the nature of a common 
crime, the culprit should be extradited even if it were a question of 
mixed or connected crimes.?* This distinction, which is deceptively 
logical, has been incorporated in many treaties. 

Some treaties state that extradition may be granted even for political 
crimes “except such as are essentially assimilable to crimes under the 
ordinary law such as murder, rapine, theft, violence.” 2° Others state that 
“allegation of political ends or motives shall not prevent extradition should 
the act constitute an offence against the ordinary law.” *° Other treaties 
stipulate that extradition shall not be granted for connected acts “except 
where the ordinary offence connected with the political offence is of so 
serious a nature as to constitute the principal offence.” ** The same idea 
is expressed in other treaties which provide that extradition may be 
granted if “having regard to the circumstances of the case the offence 
may be regarded as essentially non-political,” ** or if the act “constitutes 
in the main an offence under the ordinary law,” ** or if “the act con- 
stitutes mainly an ordinary offence,” ** or if the act “is primarily a crime 
in ordinary law,” * or if “the act is primarily an ordinary offence.” ** 
Certain treaty provisions are of such a special nature that they deserve 
mention, as for instance those in the treaty between Switzerland and 


Turkey of June 1, 1933: 


When the punishable act which determined the application constitutes a political 
offence or when, even in the case of an offence under the ordinary law, the punishable 
act, in view of its purpose or motive and in consequence of the circumstances accom- 
panying its execution, is regarded by the State applied to as an essentially political 
offence. 


The test of predominance has been used so uniformly in judicial 
decisions of many countries that one is justified in thinking that there 
is either a strong influence across national frontiers or that the rule 
is so eminently sensible as to impose itself by its own strength on different 
municipal courts of law. In either case this rule must now be characterized 
as one of “the general principles of law recognized by civilized nations,” 


28 Guggenheim, op. cit., I, 328; Accioli, op. cit., par. 758. 


29 See, bag Ps the Baltic treaties, Art. 2. See also, League of Nations, Treaty Series, Vol. XLIII, 
; Vol. XXXVII, p. 425; and Vol. XXV, p. 313. 


3 See, — _ in treaty between Brazil and Paraguay, ibid., Vol. CXXXVIII, p. 223. 
31 See, for instance, Art. 3 in treaty between Finland and Italy, ibid., Vol. III, p. 299. 
32 See, for instance, Art. 2 in Finno-Swedish treaty, ibid., Vol. XXIII, p. 58. 

33 See, for instance, Art. 4 in Albano-Yugoslav treaty, ibid., Vol. XCI, p. 85. 

%4 See, for instance, Art. 4 in Czecho-Albanian treaty, ibid., Vol. CLXXXVIII, p. 261. 


%3 See, Be instance, Art. 3 in treaty between Chile and Colombia, League of Nations, Treaty Series, 
Vol. LXXXII, p. 251. 


3% Ibid., Vol. CLXVII, p. 157. 
37 See, par. a in Art. 4 of treaty between Switzerland and Turkey, June 1, 1933, ibid., Vol. CLIX, p. 335. 
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a principle which through Article 38 of the Statute of the Permanent 
Court of International Justice and its successor was elevated to a source 
of public international law. It may, indeed, be agreed that neither the 
objective nor the subjective criterion alone can give a satisfactory answer. 
Today, the generally accepted principle is that the objective content of the 
crime is conclusive in determining whether it is political or not, but that 
connected and mixed crimes are treated as political if the main character- 
istic of the crime is political.** 


CONNECTED CRIMES 


Since most States adopt an objective criterion for the definition of 
political crimes, only “pure” political crimes would stricte jure be in- 
cluded in the preferential treatment which most liberal States have 
accorded to political offenders in the last few generations.*® 

It must be admitted that most political offenses do not fall within the 
category of “pure” political crimes. Often they are either mixed with 
other crimes, or other crimes are committed in connection with them. 
Mixed crimes and connected crimes are separate concepts in penal law,*° 
but it is difficult to try to draw a clear distinction between them. A mixed 
crime is an action which simultaneously constitutes an ordinary crime 
and a purely political one. An example of this would be regicide, since 
in criminal law it is obviously murder, while at the same time it may 
be a “pure” political crime directed at overthrowing a dynasty or a 
constitution. A connected crime would be one at ordinary law which is 
committed either to facilitate or to conceal a political crime. 

Experience has shown that the large majority of political offenses 
contain elements of common crimes, while a very large majority of treaties 
contain a clause to the effect that connected crimes should be treated 
as political offenses. Furthermore, most treaties which do not contain 
express provisions concerning connected crimes still make it clear that 
they should usually be considered as political offenses. 


38 See, the iiontes statement of Degaedion x Vabres, Traité de Droit criminel et de Législation pénale 
comparée, 3éme éd. (Paris: 1947), p. 

“Diverses solutions sont ae _ Voigi la solution qui a prévalu en général et qui a recu 
Vadhésion de l'Institut de droit inter Sont P élits politiques les infractions com- 
plexes ou connexes a des délits ae & moins qu’il ne s’agisse des crimes les plus graves au 

int de vue de la morale et du droit commun, tels que Passassinat, le meurtre, l’empoisonnement, 

es mutilations, les blessures graves, vol et p les tentatives de crimes de ce genre 
et les attentats aux propriétés par incendie, explosi i dation, ainsi que les vols graves, 
notamment ceux commis a main armée at avec violence. 

En définitive, la solution qui a prévalu pour la distinction du délit politique et du délit de 
droit commun ne donne une satisfaction absolue, ni a la thése subjective, ni a la thése objective. 
On tient compte de + yy produite par le crime sur l’opinion publique; il y a infraction 
de droit commun quand les Procédés employés sont l’objet d’une réprobation génerale, quand ils 
révoltent le sentiment public.” 


%®Only the crimes described in Vergleichende Darstellung des deutschen und auslandischen Strafrechts, 
Besonderer Teil, Band I, Viedaednen und Vergehen gon den Staat und die Staatsgewalt’’ (Berlin: 
ill 


1906), would be included. This monumental work still remains one of the most thorough and solid 
ks on criminal law. 


See Donnedieu de Vabres, op. cit., pp. 121 ff. See also, Répertoire générale alphabétique du Droit 
francais (Paris: 1896), Vol. XV; p. 602. 
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The treaty between Brazil and Chile of November 8, 1935, which 
does not mention connected crimes, states: 


Nevertheless, the fact that a political object or motive is alleged shall not prevent 
extradition if the act committed is primarily an offence at ordinary law.” 


Other treaties have been concluded by States whose practice proves 
conclusively that mixed or connected crimes in certain cases are considered 
to be non-extraditable political offenses. Only two of one hundred and 
twenty extradition treaties registered with the League of Nations definitely 
exclude mixed crimes. One of these, between Brazil and Paraguay, dated 
February 24, 1922, states that extradition shall not take place: 


. when the offence is of a military or political character, or is an offence against 
religion or the press laws. Nevertheless, an allegation of political ends or motives shall 
not prevent extradition should the act constitute an offence against the ordinary law; 
but political ends or motives shall not cause the penalty to be increased.” 


The second is a treaty of April 20, 1942, between Saudi Arabia and the 
Sheikdom of Koweit, which states in Article 3: 


1) There shall be no extradition for political offences. 


2) The offences for which extradition shall be granted are highway robbery, theft, 
robbery, plunder, murder, wounding, raiding, smuggling and violent assault, whether the 
offence be committed by a single person or by several persons and whether the offence 
is directed against a single person or against several persons or against the local authori- 
ties or any means of transport or communication. In no circumstances shall the offences 
mentioned in this sub-section be deemed to be political offences. 


3) Similarly, any attempt against or attack on the person of either His Majesty 
the King of Saudi Arabia or His Highness the Sheikh of Koweit, or of any member of 
their respective families, shall not be deemed a political offence.® 


Most of the treaties state that crimes which are “connected” with 
political crimes are exempt from extradition. Sometimes, however, it is 
stipulated that crimes which are “accessory” to the political crimes should 
be excluded.** In other cases, the term “related,” *° or “similar” ** is used. 
Some treaties define the meaning of the term connected crime, as does the 
treaty between Latvia and Norway of September 12, 1927, and, even more 
explicitly, the treaty between Greece and Luxemburg dated September 1, 
1937.47 In certain other cases connected crimes are not specifically men- 


41 League of Nations, Treaty Series, Vol. CLXXXI, p. 309. 
42 Ibid., Vol. CXXXVIII, p. 223. 

43 Ibid., Vol. X, p. 101. 

# Ibid., Vol. LXXIV, p. 219. 

 Ibid., Vol. CXXXIII, p. 63. 

# Ibid., Vol. CXXI, p. 275. 


#7 Art. 2, sec. 4 of the treaty between Greece and Luxemburg reads: 

“4, In respect of a political crime or delict, or any act connected with such an offence. Such 
an act shall be deemed to be one which, through its connection with a political offence, is calcu- 
lated to prepare the said offence, to ensure or facilitate its commission or to prevent its detection. 
The same shall apply to an offence committed with the object of preventing the commission of a 
political crime or delict. The decision as to whether an offence is of such a nature shall rest 
solely with the State applied to. 

By way of exception to the above, extradition shall be granted in the event of any attempt 
on the person of the head of a State or of members of his family, constituting the offence either 
of wilful and intentional homicide or of intentionally causing grievous bodily harm or injury to 
health, or of an attempt to commit, or complicity in, such offences. 

Similarly, extradition may take place in respect of crimes or delicts of a composite charactez, 
or connected with political offences, if the act, having regard to all the circumstances, is particularly 
heinous” (League of Nations, Treaty Series, Vol. CXCIII, p. 155). 
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tioned, but it is quite clear from the clause concerning political crimes 
that connected and mixed crimes are included, as in the treaty between 
Estonia and Sweden of January 20, 1930.*8 

The question must still be answered as to whether connected, 
mixed, or relative crimes are excluded from extradition if they are not 
specifically mentioned. The contracting parties are clearly free to con- 
clude a treaty in which only purely political offenses are exempted, but 
strong proof would be needed to show that this was the intent. 

Most extradition treaties—though not all—contain detailed lists of 
extraditable crimes. No political offense is to be found in such lists. Con- 
sequently, the exception for political crimes would have no meaning if 
connected crimes were not also expected.*® 

It is a generally accepted principle of law that mixed or connected 
crimes are assimilated to political offenses for purposes of extradition. This 
is substantiated by the fact that one. hundred and eighteen out of one 
hundred and twenty modern treaties consider such crimes to be political; 
that State practice, both executive and judicial, accepts this principle; and 
that the most authoritative authors concur in this interpretation. However, 
there are exceptions which must be examined. 

In cases where extradition takes place for crimes committed with 
political motives or purposes, it has occasionally been stipulated that no 
increased penalty should be imposed on account of that motive. A goodly 
number of national extradition laws also contain express provision to the 
effect that connected crimes are excluded from extradition, as is the case 
in Argentina,’ Brazil,®* Norway,°? Sweden,®* Switzerland,®** and Turkey.® 


Crimes FALLING OQuTsIDE THE NOTION oF POLITICAL OFFENSES 


It is unsatisfactory for the requesting State to be informed by the 
State to which the request is made that, in view of the circumstances, 
the act is not of an odious character, or that the political motive is so 
strongly marked as to render the act not extraditable. It is probably not 
possible to lay down abstract principles which will to any appreciable 
extent help to trace the borderline between predominantly common and 


The relevant provision reads: 


“Extradition may not be claimed in respect of political offences. Nevertheless, when the act 
in respect of which extradition is claimed includes a non-political offence, extradition may be 
granted, provided that, having regard to the circumstances of the particular case, the offence is 
to be considered as essentially of a non-political character.” 


* This has been argued with particular wig, and clariey M. Lammasch in Das Recht der Auslieferung 
wegen politischer Verbrechen (Wien: 1884), 


5© 29 American Journal of International Law, Supplement, 356 (1935). 
51 [bid., 367. 


52 Also published in English in the official translation prepared by the Norwegian Ministry of Foreign 
airs. The Statute is of 1908. 


53 American Journal of International Law, loc. cit., 415. 
4 Ibid., 423. 
% Ibid., 427. 
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predominantly political mixed crimes. The answers to all the complicated 
questions will always depend on political conditions in both the States 
involved, on the friendly relations between them, and on ethical and 
moral concepts obtaining at the time. However, such doubt and fluidity 
may well be the essence of all relations where good faith is paramount. 

Many statesmen and international lawyers have tried to remove 
groups of crimes from the domain of political offenses. In some cases the 
exceptions are detailed. In others, an effort has been made to include 
a number of crimes under one category. 

The earliest known general exception to the rule of non-extradition 
for political crimes is the attentat clause which can be either strict or 
mitigated. The strict clause grants extradition for regicide and certain 
similar crimes irrespective of the motive. The mitigated clause states 
that the fact that the victim of the crime is a Head of a State shall not 
alone be sufficient to classify a crime as a political offense. Most frequently 
used is the clause which appears in nearly all extradition treaties con- 
cluded by the United States: 


When the offence charged comprises the act either of murder, of assassination or 
of poisoning, either consummated or attempted, the fact that the offence was committed 
or attempted against the life of the Sovereign or Head of a foreign State, or against the 
life of any member of his family, shall not be deemed sufficient to sustain that such 
crime or offence was of a political character. 


An interesting stipulation, somewhat on the borderline between the 
general and the special provisions pertaining to extradition, is included in 
Article 4, paragraph c, of the treaty between Estonia and Italy, dated 
August 10, 1935, permitting extradition in cases 

. where the political offence constitutes essentially an attempt on the life or 
safety of individuals, or an attempt on property carried out by methods which constitute 
a danger to public safety.” 

Other treaties have extradition provisions for crimes which would other- 
wise be political if they be “particularly heinous” * or “of a particularly 
odious character.” °° ; 

As may be seen, many treaties have individually enumerated excep- 
tions to the general rule of non-extradition for political offenses. This 
tendency is typified by those treaties which exclude acts of anarchy from 
the realm of political crimes.®® Treaties and practice as well as the opinion 
of prominent writers all indicate that anarchy is by general consensus 


56 See, League of Nations, Treaty Series, Vol. CLXXXV, p. 291. 

57 Art. 3 of treaty between Greece and Luxemburg, ibid., Vol. CXCIII, p. 155. 

58 Art. 2 of treaty between Greece and Turkey, ibid., Vol. CCI, p. 243. 

5® Examples of treaties excluding acts of poset are: The treaty between Italy and Panama of August 7, 


1) Ecco of Nations, Treaty Series, Vol. CXL, p. 257), and in the treaty between Colombia 
and Cuba of July 2, 1932 (ibid., Vol. CLXXIV, p. 79). The first of these treaties stipulates: “‘Acts 
@. an anarchist nature, under the laws of the two countries, shall not be regarded as political 
offences.”’ 





LAW OF EXTRADITION AND ASYLUM 11 


excluded from the realm of political crimes. This rule might be considered 
a part of the general law of extradition. It is, therefore, not necessary to 
include it expressis verbis in a treaty. Efforts, however, have been made 
to enlarge the scope of this rule by making a general exception concerning 
crimes “connected with Communist movements.” ® These may also be 
the same crimes as would be connected with terrorism. Certain treaties 
even go further than this and exempt from the category of political crimes 
those defined as “seditious acts committed individually or collectively 
with anarchist or social revolutionary aims.” *' Other treaties exclude 
“any wilful crime against human life except in battle or in open combat,” ® 
or they state that extradition may be granted “where the political offence 
constitutes essentially an attempt on the life or safety of individuals or 
an attempt on property carried out by methods which constitute a danger 
to public safety.” * 

These recent exceptions tend to nullify the basic concept of political 
crime and are expressive of the greater problem presented by revolutionary 
movements. It would seem that those crimes committed during revolutions 
and other political upheavals are eminently the kind that should be 
covered by the definition of political crime. In the past, at any rate, 
persons who participated in revolutions and escaped have often bene- 
fited from the right of asylum granted those who had committed political 
offenses. On the other hand, it seems equally wrong to tolerate any 
kind of act just because it was committed when a revolution took place. 
However, it is extremely difficult to find a clear distinction between 
crimes which should and those which should not be classed as “political.” 
It is tempting indeed to remove from the realm of political crimes all 
those which in time of war would have been war crimes. The recent 
stress on punishment for war crimes seems to make such a rule possible 
and desirable. Efforts have been made to except also those crimes which 
were not considered necessary for the performance of the revolutionary 
act in question. This, however, is not a very useful criterion. In times 
of stress and in the heat of battle participants cannot be expected to judge 
calmly whether a certain act is or is not strictly necessary. This point 
was very clearly stressed in the Castione case, where it was stated “that 
fugitive criminals are not to be surrendered for extradition crimes if those 
crimes were incidental to and formed part of political disturbances,” but 
that extradition should only be refused if “the man was acting as one 


© Art. 3 of the treaty between Hungary and Yugoslavia, February 22, 1928 (League of Nations, Treaty 
Series, Vol. CIV, p. 155). 


*1 Art. 3 of the treaty between Bulgaria and Spain, July 17, 1930 (League of Nations, Treaty Series, 
Vol. CIV, p. 45). 


8 Art. 4 of the treaty between Germany and the United States of America, July 12, 1930 (ibid., pp. 119, 
252). 


®3 Art. 4 of the treaty between Estonia and Italy, August 10, 1935 (ibid., pp. 185, 291). 





12 THE WESTERN POLITICAL QUARTERLY 


of a number of persons engaged in acts of violence of a political character 
with a political object and as a part of a political movement and rising 
in which he was taking part.” ** The Institut de Droit International 
adopted a rule to this effect in 1892. The French extradition law of 1927 
contains in Article 5 a similar rule.® 

Treaties often exclude certain individual acts from the protection 
accorded under the concept of political crime. Such acts are, for instance, 
robbery, assassination, assault, capital offenses, homicide, attacks against 
life and safety of individuals, murder, torture, violence, and wounding.®* 
Many treaties likewise exclude from extradition certain serious crimes 
against property such as rapine, brigandage, the use of explosives, plunder, 
raiding and robbery, and theft. 

It is remarkable that so many treaties show a pronounced tendency 
not to let serious crimes go unpunished because they may have a certain 
political complexion. But it may be observed that all such crimes might 
have been included in the definition of mixed or connected crimes if 
they had not been specifically excluded by treaty provision. 

It remains to consider possible cases where the previously mentioned 
crimes have been committed as, or are alleged to be, a part of a political 
struggle having a political motive or a political purpose, and therefore 
cannot be classified as political offenses in the strict sense of the term. 
In most cases they are crimes which would logically lead to extradition 
if connected crimes were not exempt. However, there is a rule of general 
international law to the effect that connected crimes are exempt. This rule 
is strengthened by the fact that so many individual crimes are mentioned 
expressis verbis in order to make them extraditable even if committed in 
connection with a political offense. Moreover, the most famous cases 
on extradition confirm such a rule. The most serious crimes have been 
treated as political and extradition has been refused. Arson is one such 
example, as in the case concerning the extradition of Kristian Rudewitz, 
a Russian revolutionary who was given asylum although he was accused 
of both burning and murdering.** Such was also the case in the San 
Ignazio Raid where the charges were murder, arson, robbery, and kid- 


#4 Gr. Britain, Queen’s Bench Division, 1890, L.R. [1891]1 Q.B. 149 ff. 


6 “As to acts committed in the course of an insurrection or civil war by one or the other of the parties 
engaged in the conflict and in the furtherance of its purpose, they may not be grounds for extra- 
dition unless they constitute acts of odious barbarism and vandalism prohibited by the laws of 
war, and only when the civil war has ended” (29 American Journal of International Law, Special 
Supplement, 381 [1935]). 


6 The relevant French texts may be found in, Extrait du juris—classeur d’instruction criminelle, de l’extra- 
dition (Paris, Librairie de la Cour de Cassation). 


87 Cf. Green Haywood Hackworth, Digest of International Law (Washington, D.C.: Department of State, 
1940-44), IV, 49-50. 
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naping.** Other examples are the William Lyon McKenzie case,®® the case 
of the Salvadorean Refugees,”® the above-mentioned Castione case in Eng- 
land,”? and the Swiss Camporini case."? 


Crimes WHICH DEMAND EXTRADITION 


Extradition treaties in most cases enumerate the crimes for which 
extradition may be demanded. Often they also enumerate crimes which 
should be exempt from extradition, such as religious offenses, taxation 
offenses, and, most important of all, political offenses. Certain crimes, 
however, are covered by multilateral treaties which demand punishment 
or extradition even when they are not mentioned in bilateral treaties. 
The best known are war crimes and piracy. Illicit trade in arms is another 
of these so-called “international crimes.” The Treaty of St. Germain 
(1919) provides in Article 22 for the punishment of illicit trade in arms, 
but contains no provision for extradition. 

Article 10 of the multilateral convention of April 20, 1929, contains 
a rule on extradition referring to the crime of counterfeiting,”* which 
is also excepted from the definition of political crimes in some individual 
treaties, as in the one between Poland and Rumania of March 26, 1930."* 

The fight against dangerous drugs furnishes many examples of the 
international repression of crimes such as the convention of February 19, 
1925, which provides for municipal sanctions but contains nothing on 
extradition.”> The convention of June 26, 1936, contains more stringent 
rules which do provide for extradition.”* The convention on genocide like- 


* Cf. John B. Moore, Digest of International Law (Washington, D.C., 1906), IV, 336 et. seq. 

*° Cf. John B. Moore, Treatise on Extradition and Interstate Rendition, op. cit., I, par. 211. 

7 Cf. John B. Moore, Digest, IV, 334. 

Gt. Britain, Queen’s Bench Division, 1890, L.R. [1891] 1 Q.B. 149 ff. 

72 Digest, Case No. 164 (1923-24), and Entscheidungen des schweizerischen Bundesgerrichtes, Vol. L, I, 299. 


7 Cf. Manley O. Hudson, International Legislation (Washington, Carnegie Endowment for International 
Peace, 1931), Vol. Iv, p. 2697. 


“Further, the act of counterfeiting or debasing the coinage, or uttering counterfeited coin or fraud- 
ulently manufacturing, receiving or procuring instruments or other objects designed by their nature 
for the manufacture of counterfeited coin or debasing of coin, or attempts to commit such offences 
and complicity therein shall not be deemed to be a political offence’? (League of Nations, Treaty 
Series, Vol. Ill, p. 91). 


™ ‘Article 28: Each of the Contracting Parties agrees that breaches of its laws or regulations by which 
the provisions of the present Convention are enforced shall be punishable adequate penalties, 
oa —~ wo cases the confiscation of the substances concerned” (Hudson, op. cit., 

ol. Ill, p. 


6 “Article 9: 1. The offences set out in Article 2 shall be deemed to be included as extradition crimes 
in any extradition treaty which has been or may hereafter be concluded between any of the High 
Contracting Parties. 


2. The High Contracting Parties who do not make extradition conditional on the existence of 
a treaty or on reciprocity shall as between themselves recognise the offences referred to above as 
extradition crimes. 


; . Extradition shall be granted in conformity with the law of the country to which application 
is made. 

4. The High Cumann | Party to whom application for extradition is made shall, in all cases, 
have the right to refuse to effect the arrest or to grant the extradition of a fugitive offender if his 
competent authorities consider that the offence of which the fugitive offender is accused, or con- 
victed, is not sufficiently serious” (ibid., Vol. VII, p. 364). 
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wise contains extradition clauses.**7 The fight against obscene publications 
has led to international conventions and obligations to punish but not to 
extradite. Slavery and traffic in women are other crimes which have given 
rise to many international conventions. The international convention on 
smuggling of August 19, 1925, imposed obligations to punish.7® 

Terrorism is a case apart because of the abortive convention providing 
for extradition drafted under the auspices of the League of Nations after 
the assassination of King Alexander of Yugoslavia and M. Barthou.”® 
Another interesting stipulation may be found in the Geneva Conventions 
of 1949, which contains penalty clauses and provisions for possible extra- 
dition.*° 

When a crime is made the subject of special international agreement 
it seems fair to assume that it is considered to be of sufficiently serious 
character to warrant extradition. Whenever a treaty renders such a crime 
extraditable, it would be consistent not to consider it as a political crime 
and to provide for extradition even if the crime were committed in con- 
nection with a political crime.*! It would, therefore, always be proper to 
state in the treaty that the crime should be considered as extraditable. Con- 
sequently no allegation to the effect that the crime was really political 
would carry weight. It is likely that all crimes against peace and security 
may, at some future date, be included in a list of international extraditable 
crimes. 


1 “Article VI: Persons charged with genocide or any of the other acts enumerated in Article III shall 
be tried by a competent tribunal of the State in the territory of which the act was committed or 
by such international penal tribunal as may have jurisdiction with respect to those Contracting 
Parties which shall have accepted its jurisdiction. 

Article VII: Genocide and the other acts enumerated in Article III shall not be considered 
as political crimes for the purpose of extradition. 

The Contracting Parties pledge themselves in such cases to grant extradition in accordance 
with their laws and treaties in force’? (United Nations, Official Records, General Assembly, Third 
Session, Resolutions, Part I, p. 175). 


78 Cf. Hudson, International Legislation, Vol. III, p. 1676, and League of Nations, Treaty Series, Vol. 
XLII, pp. 75 ff. 


7 Art. 8 of the abortive convention of November 16, 1937 (Hudson, op. cit., Vol. VII, p. 867). 


8© ‘The High Contracting Parties undertake to enact any legislation necessary to provide effective penal 
sanctions for persons committing, or ordering to be committed, any of the grave breaches of the 
present Convention defined in the following Article. 

Each High Contracting Party shall be under the obligation to search for persons alleged to 
have committed, or to have ordered to be committed, such grave breaches, and shall bring such 
persons, regardless of their nationality, before its own courts. It may also, if it prefers, and in 
accordance with the provisions of its own legislation, hand such persons over for trial to another 
— Contracting Party concerned, provided such High Contracting Party has made out a prima 
lacie case. 

Each High Contracting Party shall take measures necessary for the suppression of all acts 
contrary to the provisions of the present Convention other than the grave breaches defined in the 
following Article. 

In all circumstances, the accused persons shall benefit by safeguards of proper trial and 
defence, which shall not be less favourable than those provided by Article 105 and those following 
of the Geneva Convention of August 12th, 1949 relative to the Treatment of Prisoners of war’ 
(Art. 49 in Convention on wounded and sick in armed forces; Art. 50 in Convention on wounded 
and sick . . . of armed forces at sea; Art. 129 in Convention on prisoners of war; and Art. 146 
in Convention on protection of civilians). 


81 This is perfectly feasible as may be seen in the asylum case between Colombia and Peru where the 


Peruvian counter-memorial accused Haya de la Torre of having engaged in illicit drug traffic 
(International Court of Justice, Pleadings . . . . , Asylum Case, Vol. I, p. 160). 
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GENERAL LAW OF EXTRADITION 


It is generally accepted that there exists no absolute duty to extradite 
without treaty.*? The fact that a great number of bilateral extradition 
treaties have been concluded may lead to the assertion that there exists 
no general law of extradition. However, this is an untenable position. 
It would indeed be strange if all these particular sources of law taken 
together should not have produced something akin to general international 
law. It is possible to maintain that there exist customary rules of inter- 
national law regulating extradition although there is no general obligation 
to extradite. An analogy would be a situation where provision is made for 
the treatment of aliens although there is no obligation to receive aliens. 
It might also be mentioned that the rules of warfare apply regardless 
of whether war is legal or illegal. There are many statements in the juris- 
prudence of the highest national courts which are clearly indicative of 
the existence of such generally accepted principles of extradition. The 
German Supreme Court referred to extradition as a rule of general 
international law in its judgments of April 4, 1921,°* and of August 13, 
1936,** as did the Superior Court of Dresden in a clear statement made 
on March 27, 1933.*° A similar reference was made by the Supreme 
Court of Chile on May 20, 1926,°* and by the Court of Appeal of Brussels 
in a judgment delivered on December 19, 1931, where the Court refers 
to “a principle of law common to all civilised nations.” *7 Moreover, the 
general rules of international law were invoked both in a case decided by 
the Court of Cassation in Italy on July 2, 1923,8* and in one by the 
Rumanian Court of Cassation of March 20, 1929.8° The exception of 
political offenders from extradition is so universally admitted that it is now 
a rule of general international law. Surrender of political offenders—even 
without any special treaty stipulation to that effect—was considered 
“a thing inherently impossible” by the United States nearly three genera- 
tions ago.” The view that political offenders are exempt from extradition 
by a rule of general international law has been claimed by authors as far 


82 See, for instance, Guggenheim, op. cit., I, 323 and Hackworth, op. cit., IV, 11. See also, Oppenheim, 
op. cit., I, 655. Accioli in par. 735 of the French edition of his textbook holds the opposite 
opinion. It is, however, of interest to note that Art. 122 of the Constitution of Nicaragua of 1939 
says: “‘The State is not obliged to surrender any of its nationals, but if it refuses extradition it 
must try them for the offences committed” (Yearbook on Human Rights, 1946, p. 215). 


53 Digest, Case No. 182 (1919-1922). 

% Tbid., 349 (1935-1937). 

% Ibid., 352 (1933). 

86 Ibid., 299 (1925-1926). 

87 Ibid., 306 (1931-1932). 

88 Ibid., 275 (1923-1924). 

89 Ibid., 276 (1929-1930). 

® John B. Moore, Digest of International Law, op. cit., IV, 334. 
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apart in time and temperament as Moore” and Lauterpacht,®? authors 
whose only common characteristic seems to be their high authority. In the 
Haya de la Torre case the International Court of Justice has declared this 
rule as sacred custom as far as Latin America is concerned. 


PosITION OF INDIVIDUALS 


The most important question concerning political offenders is whether 
or not the law accords direct protection to the individual. The conven- 
tional answer to this question has been given in the negative.®* Although 
this rule has been well established inter alia by the Supreme Court in 
Germany® and by the United States Supreme Court,®* it seems open to 
serious doubt whether such decisions are expressive of a rule of inter- 
national or domestic law. Among certain fundamental rights granted an 
individual, whether a citizen or alien, in most civilized countries are the 
provisions that he shall not be punished without due process of law, and 
that he can invoke some kind of habeas corpus act. It may therefore be 
presumed that any individual might resist illegal arrest and invoke the 
protection of the authorities against unfounded extradition. 

Several modern constitutions contain special provisions forbidding 
the extradition of political criminals, or guaranteeing asylum. The French 
constitution states in its Preface: 


Anyone persecuted because of his activities in the cause of freedom has the right 
of asylum within the territories of the Republic.” 


The effect of the fight for freedom is still more pronounced in the con- 
stitution of the Soviet Republics and the States allied to them. The consti- 
tution of the USSR says in Article 129: 


The U.S.S.R. affords the right of asylum to foreign citizens persecuted for defending 
the interests of the working people, or for scientific activities or for struggling for national 
liberation.” 


% John B. Moore, Treatise on Extradition and Interstate Rendition, op. cit., I, 305. 


%H. Lauterpacht, International Law and Human Rights (New York: F. A. Praeger, 1950), p. 345, and 
the same author in 88 British Yearbook of International Law (1944). 


%3 International Court of Justice, Reports, 81 (1951). 


% Morgenstern in 331 British Yearbook of International Law (1949), and Lauterpacht in International Law 
and Human Rights, op. cit., p. 3l. 


% Digest, Case No. 185 (1919-1922). 
% Ibid., Case No. 234 (1925-1926). 
% English text from United Nations, Yearbook on Human Rights (1946), p. 105. 


% The same or substantially the same provision will be found in the constitutions of Armenia, Art. 104; 
Azerbaijan, Art. 136; Bielorussia, Art. 104; Estonia, Art. 101; Gosia, Art. 142; Hungary, Art. 58; 
Art. 100; Karelo-Finnish Republic, Art. 102; Kazahk, Art. 106; Latvia, Art. 101; Lithuania, 
Ol; ‘Moldavia, Art. 102; Russia, Art. 133; Tadjik, Art. 116; Turkmen, Art. 106; Ukraine, 
09; Uzbek, Art. 128; Rumania, Art. 35; Mongolia, Art. 188; ‘ey Art. 31; Serbia, 
1; Croatia, Art. 32; gg Art. 30; Bosnia-Herzegovina, Art. Montenegro, "Art. 31; 
—— Art. 30; and Albania . The texts of the > Meet * Articles may be found 
respective volumes of the Yarbook on Human Rights need _ marked I), 1947 
edie Il), 1948 (marked III), and 1949 (marked IV). The USSR i and the con- 
stituent a in II, p. 321; Il, p. 318; Il, p. 71; a p. 324; Il, » 315; Ma? ’p. 233; Ill, p. 232; 
Ill, p. 212; Ill, p. 220; Til, p. 214; Ill, p. 217; III, p. 206; Ill 226; Ill, p. 229; Il, p. 303; 
and fit 209.’ ungary in IV, p. 96. Rumania in sh p. 35. eke in Il, p. 249. Yugoslavia 
n I, p. $37, and its constituent states + 7-¥ ‘ed in Il, p. 369; II, p. 372; Il, p. 375; Il, p. 379; 
Il, p. 386; and in Il, p. 382. Albania in I, p. 5. 
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Some States grant more generous protection to political offenders without 
distinction. Thus, the Italian Constitution of 1947 stipulates: 


Any alien debarred in his own country from the effective exercise of the demo- 
cratic liberties guaranteed by the Italian Constitution shall have the right of asylum in 
the territory of the Republic. 

No alien may be extradited for political offences.” 


Essentially the same provisions can be found in the constitutions of the 
Saarland,’”° Hesse,’°! Saxony,?°? Bavaria,?°* the Federal Republic of 
Germany,'** and Egypt.' 

The Latin American Republics which have more deeply rooted con- 
victions and practices in the field of asylum can boast of numerous and 
more varied constitutional provisions. Wenezuela recognizes “the right 
of asylum for political reasons, subject only to the restrictions established 
by the laws, principles of international law and public treaties.” 1° 
Nicaragua is still more explicit and forbids extradition of aliens “for polit- 
ical offences or for offences in ordinary law connected with political 
offences.*°* Analogous provisions can be found in the constitutions of 
Brazil,?°* Costa Rica,?® Cuba," Guatemala,'™? Haiti,!*? and Panama.'"* 
Article 15 of the Mexican Constitution of 1917 contains an interesting 
provision which reads:"* 


The negotiation of treaties for the extradition of political offenders or those covering 
civil delinquents who may have been slaves in the country where they committed the 
offence shall not be authorised; nor shall conventions or treaties be made by virtue of 
which guarantees and rights established for the individual and the citizen by this consti- 
tution are altered. 


Article 11 of the Constitution of El Salvador (1886), stipulates: 


The Republic is a sacred asylum for the alien who may reside in its territory, except 
for those guilty of common offences who are claimed by another nation by virtue of 
existing treaties in which extradition is provided. 

Extradition shall never be stipulated, in any case, with respect to nationals; nor 
with respect to aliens, for political crimes, even though in consequence a common crime 
may result from them.” 


® Yearbook on Human Rights (1947), p. 164. 
100 Ibid., Il, p. 278. 
101 [bid., I, p. 124. 
102 [bid., Il, p. 119. 
103 [bid., I, p. 120. 
14 Ibid., IV, p. 81. 
108 Tbid., I, p. 135. 
106 Tbid., Il, p. 352. 
107 Tbid., Ill, p. 161. 
108 Ibid., I, p. 46. 
1 Tbid., IV, p. 41. 
110 Ibid., I, p. 75. 
111 [bid., I, p. 135. 
112 [bid., I, p. 145. 
1133 Tbid., I, p. 219. 
14 [bid., I, p. 191. 


15 Tbid., 1, p. 252. Virtually the same provision figures in Art. 20 of the constitution of Honduras (Amos 
Peaslee, Constitutions of Nations (Concord, N.H.: The Rumford Press, 1950], Vol. Il, p. 13). 
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On the basis of such constitutional provisions it appears correct to assert 
that the individual has a legal right to demand exemption from extra- 
dition for political crimes. 

Provisions for the protection of individual rights and freedoms??® 
were incorporated into the peace treaties concluded after World War II.*!7 
The Institute of International Law in its recent session at Bath adopted 
resolutions of some importance to the problem of extradition even though 
they directly concerned only the right of asylum.*'* 

However, it must be admitted that the position of the individual 
is considerably weakened by the fact that extradition in most cases is 
final. If, in spite of a treaty provision, a political criminal has been extra- 
dited, the courts of the receiving State will presumably feel free to prose- 
cute him.'?® Increased political tension also weakens his status. Further, 
his position is rendered precarious by the fact that in most States an 
alien may be deported or expelled even in the absence of extradition 
proceedings.'”° In most cases, the legal distinction between extradition 
and expulsion will have only a moderately comforting effect on the 
individual in question. 

The problems confronting the lawyer and the statesman at the 
present time are not new. In peaceful periods leniency will be shown, 
opposition will be tolerated, and political crimes condoned. In times 
of crisis and fear, the defense mechanism of the State will work with 


greater urgency and less charity. It is inevitable that States threatened 
by the same dangers will close their ranks and work together. The law 
of extradition will be influenced by these political trends. 

We live in a period of transition and of development. A short-term 
evaluation may indicate that the individual is worse off than before. 
Viewed against a broad background and in the light of long-range ten- 


116 Indirectly the position of individuals was strengthened by the ineanationst Court of Justice in its 
Advisory Opinion on Reparation for Injuries suffered in the service of the United Nations when 
stating that the Organization was entitled to claim reparations not only for damages suffered by 
the United Nations, but also for damages suffered by the ageré in question even if he should be 
stateless (International Court of Justice, Reports [1949], pp. 174 ff). See also, the advisory 
opinion concerning the international status of South West Africa (International Court of Justice, 
Reports [1950], p. 143). 


117 The fact that the obligations may have been more often violated than respected does not in itself 
change the significance of the stipulations as indicative of a legal trend. 


118 In the preamble to the resolution on asylum the Institute states: 


“Noting that international recognition of the rights of the human person requires new and 
wider developments of asylum, 

Considering in particular that the mass exodus of people, forced for political reasons to leave 
their countries, lays upon the States the duty to unite their efforts with a view to providing for 
the exigencies of such situations. . . 

See also, the third paragraph d Art. 3 of this resolution: 

“When political events cause an exodus of fugitives from any State, the other States shall 
consult with each other concerning the most efficient means of rendering help and assistance to 
the fugitives, if necessary having recourse to an international organisation, and on the most 
equitable manner of dividing them among their respective territories and, in general, on any 
measures to be taken with a view to fulfilling their humanitarian duties.” 


119 See, the German cases reported in Digest, 308-309 (1925-1926) and 271 (1929-1930). 


120 See, de Boeck in 18 Recueil des Cours (1927), III, 443 ff., and Reale, ibid., Vol. LXIII (1938), I, 556 ff. 
See also, John B. Moore, Treatise on Extradition and Interstate Rendition, op. cit., I, par. 326 


40. 
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dencies within the United Nations, it might be said that there is a trend 
to strengthen the protection of the individual; therefore all extradition 
laws and treaties should be interpreted and applied in conformity with 
this tendency, which has reached the point of crystallization into a 
customary rule of general international law. This state of development 
was well described by the late Judge Altamira in his dissenting opinion 
in the Lotus case: 


But even if the question were raised of the necessity for a definitely specific custom 
and of the stage of development reached by the custom which might be considered 
necessary in the present connection, I would point out that the conditions particular to 
the general process of the development of a customary rule must be borne in mind. 
Often in this process there are moments in time in which the rule, implicitly discernible, 
has not as yet taken shape in the eyes of the world, but is so forcibly suggested by 
precedents that it would be rendering good service to the cause of justice and law to 
assist its appearance in a form in which it will have all the force rightly belonging to 
rules of positive law appertaining to that category. 


121 Cosmenegs, Cent of International Justice, The Case of the S.S. ‘‘Lotus’’ (Series A, No. 10 [1927], 
PP. . 





GUGLIELMO FERRERO (1871-1942) AND 
THE BI-POLAR WORLD 


Tuomas I. Cook 
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I 
G5 historian. A FERRERO was, by training and long practice, an 


historian. After years devoted to the lasting riddles of Rome’s great- 

ness and subsequent decline, he turned his attention to the causes 
of stress and struggle in contemporary civilization. A reflective spirit, 
already in his middle years he had revealed an interest in the character 
and contrasts of European and American culture. But it was the rise 
and easy triumph of Fascism in Italy—his own exile and consequent 
experience as professor in Geneva, where he observed Swiss democracy, 
the sad inadequacy of the League of Nations, and the grim threat and 
brutal performance of Hitlerism—which drove him to examine the yet 
more fascinating riddle of the transformation, the decline, and the poten- 
tial elimination of Western society. 

He found the great locus of modern issues in the French Revolution, 
and in the preceding social and intellectual movements. The French 
Revolution had been long germinant, indeed. But it erupted suddenly. 
From it there emerged a new conception of legitimacy in government, 
namely, consent. This challenged the ancient monarchical-aristocratic 
concept, dominant in Europe since the Middle Ages. In its course, how- 
ever, the Revolution gave rise to the practice and theory of a substitution 
of force (symbolized and illustrated in the career of Napoleon) for any 
concept whatsoever of legitimacy. Another revolution, called commercial- 
industrial, led to a dominance of things, thereby accentuating the difficulty 
of overcoming force by genuinely institutionalizing the new legitimacy 
as a moral idea. It was, moreover, the so-called Reaction, the Restoration 
in France and the settlement at last achieved by the Congress of Vienna, 
insofar as these embodied the principled statesmanship of Talleyrand, 
which gave some promise of solving the issues bequeathed. Talleyrand 
endeavored to create a stable peace and order, whereunder the new 
legitimacy of consent would be the effective instrument of adjustment. 
But his design was not followed by his fellows, who lacked his enlighten- 
ment, while the reaction against Reaction likewise rejected his insight. 

Ferrero was essentially conservative, and so necessarily liberal. He 
espoused a constructive statesmanship. He endorsed the sustained practice 
and quietly insistent preaching of Talleyrand. To Ferrero, Talleyrand 
was not a turncoat driven by expediency and self-interest. Rather, he 
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was a leader who correctly assessed and, when in power, appropriately 
solved the changing issues of politics in the light of moral and social 
principle which at once created and conserved. Ferrero criticized, at points 
almost with contempt, the conservatism characteristic of Metternich and 
his Emperor. For it strove simply to keep an inheritance intact and to 
preserve the ancient aristo-monarchic legitimacy unchanged. Such con- 
servatism was not, it is true, mere reaction, the autocracy of arbitrariness. 
But it was essentially short-sighted. While this conservatism did not 
proclaim “after me, the deluge,” it did nothing to create banks and chan- 
nels through which the new waters of the age might lastingly flow. 
Whether Ferrero’s contrast was in this specific instance a just assessment 
of persons is of little moment. What he did was to state effectively the 
conditions of a genuine and viable conservatism in the industrial world, 
with its constant change in tempo and scale. 

Yet, while the general principle is both sound and for our time im- 
portant, the vital questions are what other principles this theory implies, 
and how these may be implemented in practice. Ferrero argued that men, 
fallible, necessarily social, yet prone to barbarism, were kept together in 
peaceful and well-ordered societies only by an established convention of 
respect for needed authority, and for the law made by, and accepted 
under it. Men were capable of a tolerable and creative existence only 
when that fear of one another, so basic a fact of human existence, was 
contained and rendered inconspicuous by reason of general conviction that 
authority was legitimate. Then, and then only, could fear effectively be 
sublimated, force be inconspicuous and rarely used. Yet, while authority 
was itself safe and effective in the performance of its proper function as 
long as such conviction prevailed within a society, legitimacy was always 
a mysterious fact. The grounds of its acceptance did not consist in 
rational proof of absolute and incontestable rightness or rightfulness. More- 
over, the actual balance and conviction which maintained such acceptance 
were always tenuous and precarious. Essentially, however, a legitimate 
order could maintain itself, be felt legitimate and so acceptable, only 
while the great bulk of the society held that they were parts of a shared 
enterprise. They had to feel that the authority over them rested on a 
principle of selection. A legitimate order had to convince them that it 
possessed superior wisdom, and that it maintained a legal order serviceable 
to the needs of society. 

Now, in Ferrero’s judgment, such legitimate rule was a solution, 
within the limits of human uncertainty and imperfection, to the search 
for the ideally good government, never in fact attainable. Ferrero felt 
that it was mere platitude, yet vitally important, that the best should 
govern. In that sense he was unashamedly, and quite correctly, an 
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aristocrat. But the discovery of the absolutely best, the insurance of their 
rule, and the securing of their continuous access to power, generation 
after generation, was actually impossible. It was so especially because 
political society had to be a growth and could not continuously re-examine 
its roots. It could not rationally search for the best persons in each 
succeeding generation and then give them power. The Platonic ideal, 
Ferrero implied, stated the proper grounds of authority, but was neces- 
sarily defective in institutional means. Men must in some manner con- 
sent and be included. Yet they are willful and fear-driven, and so need 
a pattern to contain and direct them. That pattern must indeed be 
principled. But it must also function as unexamined tradition and 
unconscious technique. What is more, those who rule legitimately under 
it must likewise be its accepting creatures. Otherwise impotence ade- 
quately to create will lead them towards anarchy through abandonment 
of an impossible task, or to tyranny from willfulness begotten of fear. 

Essentially, then, Ferrero argued that all authority ought to be con- 
stitutional. It was constitutionalized only by a going and accepted system 
of restraint. That system constituted also an empowering, and a genesis 
of stable power. But life, social not less than individual, is not and 
cannot be static. As new forces, interests, needs, and convictions emerge, 
established and accepted legitimacies come to be questioned. In the 
extreme, during periods crictical but rare, new principles of legitimacy are 
first announced and then fought for. Slowly and with difficulty they 
make their way into men’s hearts. Nor is this emergence in itself evil. 
The growth of civilization, the development of liberty, the increase of 
material well-being, and the desire for wider participation are all genuine 
goods. It is precisely the function of constructive statesmanship to give 
them place. Such statesmanship adapts and transforms the old legitimacy 
so that it absorbs the new, yet is slowly absorbed by the new. Ferrero, 
however misguidedly, praised Louis XVIII as being consciously devoted to 
this task. That monarch, he held, was insistent on the claims of ancient 
ways and vested interests, yet aware of, and decently friendly to, the new 
forces. 

Unfortunately, however, in revolutionary situations the emergence 
of new demands and new methods, in their essence creative, is on 
occasion accompanied by a wild and inexplicable madness of destructive 
fear. Such madness undermines all balance and, in its frenzy, eliminates 
all basis for adjustment. In the course of destroying the prior legitimacy, 
it destroys also the very existence of law and order, and creates a tempo- 
rary anarchy. Such a development, unique in western Europe up to that 
day, occurred early in the French Revolution. In such unusual circum- 
stances fear rules uncontrolled, and the delicate bonds which hold 
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civilized society together are broken till the new legitimacy can gradually 
establish itself. However, those who, driven by fear—the fear of the very 
consequences of the destruction let loose—seize power to overcome 
anarchy and restore order, do not possess a traditionally grounded basis 
of legitimacy. Their initial power is force alone, and that force they 
employ. Since mere force is illegitimate, they are prisoners of their own 
weapon. However much they profess to search for a new legitimacy, 
they dare not face its conditions. They cannot canalize a legitimate 
criticism which they fear to confront. They rule by terror and by arms, 
as did Napoleon. Yet they are themselves uncontrollably fearful of the 
force they can neither legitimize nor abandon. Only by their defeat, in 
war or otherwise, and by reconstruction through constructive statemanship 
can a new legitimacy be achieved. 

Now for Ferrero the whole history of our times, from the French 
Revolution on, is the record of a dual struggle. On the one side stood the 
old aristo-monarchic legitimacy, then basically attacked, though later in 
part restored by the Congress of Vienna, foundation of a century of peace. 
On the other there arose the new democratic legitimacy of representation, 
consent, and rights, still imperfectly established. Underneath their con- 
flict was a more profound clash, between legitimate government itself 
on the one hand and brute power, spreading fear and dominated by fear, 
from Napoleon to Hitler, on the other. Ferrero was convinced, indeed, that 
neither principle of legitimacy is to be preferred on merely rational 
grounds. Rather, each has its appropriate time and place, and consequent 
workability. Despite his own emotional appreciation, which sometimes 
comes perilously close to preference, for the aristo-monarchic principle, 
he clearly states that, for the western order now, and for the world 
ultimately, the democratic constitutional order alone can be legitimate. 
It alone is capable of legitimizing itself in the hearts and minds of men. 
Hence it alone is capable of effective legal solution of the social-economic 
problems which characterize an age of vast mechanical power and high 
productivity. It alone by its triumph can end the second, and sinister, 
conflict. 

In order to prevail, the democratic constitutional order must conquer, 
both by defeat of force unconstrainedly fearful (at the time Ferrero wrote, 
that of Hitler and of fascism) and by its provision of legal means to satisfy 
within a legitimate order the aspirations to inclusion and satisfaction of 
the mass of men. For, unsatisfied, they at once support and suffer under 
fear-driven regimes. Such regimes deceitfully promise alike legitimacy, 
as well as the desired outlets for energies and provision of community. 

In the internal sphere, then, the great nations of the world must 
enjoy democratic constitutional regimes. Internationally, they must live 
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under a world regime of law between nations, a law genuine because 
grounded in moral principle. Such law was first founded in the seven- 
teenth and eighteenth centuries. Allegedly it was ethics translated into 
positive law and politics. It embodied a system of right relations between 
sovereigns. It acknowledged and confirmed their indefeasible right to exist. 
It was not, like contemporary international law so-called, a technical 
legalism which ratified, but never stabilized, the rightless consequences of 
force majeure. Destroyed by the French Revolution, and impossible of 
restoration by Napoleon, the heir and bearer of its fears and force, this 
law grounded in moral principle was restored once more for a century 
by the combined work of Talleyrand, Alexander I, and Metternich. But 
it again collapsed with World War I, in the main because those men had 
not solved, and their successors failed abysmally to solve, the needs of 
new democratic legitimacy within states. From then until 1942, the date 
of Ferrero’s last book, the dual struggle continued. Until it was solved, 
Ferrero insisted, and solved now on a world scale, a stable yet dynamic 
society was not possible. Such a society must be based on the twin and 
interdependent foundations of democratic legitimacy and world law. These 
principles are respectful of the claims to lasting existence of national 
peoples, of the modern equivalents of sovereign monarchs, and of their 
right to enjoy their territory in independence while they so will. Failure 
to create and legitimize this mew yet inescapably necessary order might 
result in the very destruction of civilized culture. 


II 


Constitutional democracy, to use the conventional rather than 
Ferrero’s term, and a genuine law of nations which is not mere positivism 
are ethically desirable. Moreover, they are necessary bases in the modern 
industrial world for stable regimes, undisturbed by catastrophic war, and 
capable of adaptiveness. The function of such adaptiveness is at once 
to preserve tradition, to utilize the nonrational elements in men on behalf 
of creative order, to combat fear by containing it, and to give effective 
play to novelty in knowledge and needs. Likewise, Ferrero’s interpretation, 
historical and philosophical, presents the conflicts of recent times as prod- 
ucts of a long struggle. It does so with a plausibility, a balance, and an 
avoidance of the facile, sociologically inexplicable dualism often dominant 
in denunciations of totalitarian evils. Yet Ferrero raises some very difficult 
questions without solving them; and his analysis, in principle relevant 
to the urgent issues of a bi-polar world, by its defects provides a very 
imperfect guide to policy. 

Ferrero centers his analysis too largely on fear as a dominant motiva- 
tion. Indeed, the very core of his thought is his almost mystical ultimate 
concept of the fear of death; and so of time, to be combatted in space by 
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means of statemanship. That concept is an inadequate foundation for 
religion, as well as for politics. More immediately, however, Ferrero’s 
stress on fear of fellows as the center of man’s social existence, though 
it differs radically in exposition and consequences from the Hobbesian 
concept, necessarily provides weak grounds for his own espousal of a states- 
manship which conserves by creating. Although Ferrero’s solution is 
ethical-legal legitimacy, not the sovereignty of de facto power, his emphasis, 
despite denials, is placed unwittingly on avoidances, on the precariousness 
of any legitimate political-social order, and on the dominance of unreason 
whether as a supporter or destroyer of legitimacy. His emphasis fails 
therefore to stress sufficiently the rational and creative force of reasonable- 
ness. Hence he does not perceive the essence of a confident statesmanship. 
Such statesmanship at once understands, welcomes, and harmonizes with 
pre-existent patterns, that novelty of thought, feeling, and need, which 
Ferrero himself recognizes as of the essence of modern man’s adventure. 
That task cannot be accomplished by fear, however curbed, repressed, 
or canalized. 

Therefore, Ferrero’s positive doctrine of a constructivist statesmanship, 
genuinely conservative because wisely progressive, has no real point 
d’appui. Its inadequacy is revealed in his failure to perceive that the 
ancien régime so signally collapsed—whatever the belated wisdom of 
Louis XVI—because it profferred an adaptive statesmanship too late, and, 
in the emergent climate of opinion, offered too little. The dying bird by 
then needed surgery, not a balanced diet. Similarly, however vital the 
defeat of Napoleon, it was impossible to restore the ancient ways there- 
after; however effective the Concert of Europe in establishing, and later 
statesmen in long maintaining a European balance of power on the prin- 
ciples laid down in Vienna, it was a labor of misplaced love to prop 
up many little principalities which, .as Ferrero admits, were merely ana- 
chronistic legitimacies. Unfortunately anachronisms are always with us; 
and Ferrero’s teaching provides neither criteria for their identification nor 
moral principle for their liquidation or absorption. What is more, Ferrero 
does not perceive that a half-century of revolution and reaction was in 
essence a commentary on the continued unadaptiveness of ancient legi- 
timacy: it was only to a minor extent the revolutionary expression of an 
illegitimate power concept. Indeed, such rejections of generic law and 
order, such unwillingness to maintain the silken, yet strong because deeply 
desired restraints on willfulness, are always commentaries on failures of 
legitimate authority, whether aristo-monarchic or democratic. Mad mass 
uprisings no less than the planned revolts and coups d’état of charismatic 
leaders are not inexplicable, though the fears and hopes beneath may alike 
be irrational, in the sense that, save for their being by their own weight 
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temporarily self-fulfilling, they are respectively contrary to fact and 
beyond fulfillment. The uprisings occur from a failure of statesmanship 
to conserve, from a felt and factual exclusion of large numbers from quasi- 
organic community. Men cease to belong, and become lost because socially 
functionless. They are without hope of development—and so of respect— 
by themselves or by those over them. Today we are indeed sufficiently 
aware of the relationship of insecurity to fear, and of fear to folly. 
But such fear is hope lost; a role in society, conceivable and conceived, 
is positively denied or tacitly put beyond possible attainment by the failure 
—willful, fearful, or merely impotent—of statesmen and of the sup- 
porters of inherited legitimacy. The latter, apprehensive of lost status, 
by their intransigeance assure its final loss. 

Fear, then, forever endemic, becomes epidemic when legitimate 
authority renders itself illegitimate through lack of sympathy and courage 
on the part of established leadership. That leadership is fearful of the 
forces clamoring for a changed or broadened basis of inclusion. Those 
forces, become a mass, are driven at last by denial and lostness to short- 
cut totalitarianism. 

Now, the struggles of European politics down to World War I, 
especially in eastern Europe, included quite a major conflict between 
aristo-monarchic and democratic legitimacies. Nevertheless, for the west- 
ern part of that continent, for these United States, and for other areas 
where the ethos, and not simply the artifacts, of industrial culture had 
penetrated, the more significant struggle was to broaden the basis of 
democratic legitimacy itself. The attempt to achieve such a broadening 
was and is the importance of socialism. It is also fundamental to the 
teaching of Marx and his communist heirs, who affirm the necessity of 
such achievement even while they deny its possibility on the ground that 
an ultimate and rationally grounded legitimacy is available only after 
revolution. In fact, the internal struggles in industrial societies since the 
’eighties have resulted from the opposition between the legitimacy of the 
franchise, of representation and votes, in an order where these were to 
be rigidly limited to purely political accomplishment, and the emergent 
legitimacy of democratic method as a means to democratic culture through 
the social welfare, the conservationist and promotionist state. Internally, 
again, it has been the unwillingness of economic liberals—in Ferrero’s 
terms conservative rather than constructive—to accept the primacy of a 
positive statesmanship which has given aid and comfort both to the 
statist and the revolutionary radical, alike enemies of legitimacy. That 
failure has indeed rested largely on fear. But the fear is itself in the main 
a lack of imagination, and of consequent confidence. The genuine pos- 
sibilities of human welfare through technology, given only a richer and 
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broader concept of motivations and opportunities, are ignored or rejected 
by men who formally deny, yet tacitly admit and even proclaim the 
rigid, the unadaptable, the non-organic character of their society, as 
described by their catastrophic opponents. In these United States a cur- 
rently prevalent negativism—in its urgency to stifle dissents deemed 
dangerous rather than reasonably and of necessity to protect itself against 
the realities of treason—fails to preserve that vitalist faith in creative 
energies and that scope for their use which are the constructive American 
tradition. Internally, this negativism constitutes a far greater threat to 
lasting and evolving legitimacy than any revolutionary menace based on 
the denial that such legitimacy is possible. By the same token, it is the 
constructive internal statesmanship of the late Franklin Delano Roosevelt 
and his living heirs which alone proffers real promise of democratic legiti- 
macy. Such legitimacy is to be preserved by the recognition and gradual 
institutional realization of its own total, but anti-totalitarian, claim. For, 
given the tempo of technological change on the one hand and the necessity 
to overcome that lostness created by earlier industrialism and megalopolis 
on the other, only the temperament of adaptive innovation and of generous 
and humane Toryism can render the method of freedom the vehicle of 
sustained legitimacy. 

What is more, only such positive effort, conspicuous alike in intent 
and performance, can create in the international sphere, in Europe first, 
and secondly among the masses of Asia, the conviction that democratic 
forms and the method of freedom, despite manifest superficial and initial 
drawbacks, at root offer promise of achieving that expansion toward 
well-being which is the precondition to the conquest of fear of suffering 
and death, and so to democratic legitimacy acceptable and accepted. 
In the Far East in particular, the appeal of communism rests on its 
proffering organizational means toward the enjoyment of industrial goods 
and raised standards of living, made possible and ardently desired through 
the very impact of the United States and of Western Europe. Those 
means, moreover, are supposedly rooted in a theoretical interpretation 
which, however delusive and misleading, is by its very simplification 
intelligible, and so buttresses easy slogans which symbolize a felt, and 
inherently not improper, aspiration. It is not alone enough to defeat the 
Soviet Union or its satellites in Korea or elsewhere. It is vital to offer 
a way of ordered life, a legitimacy. Such legitimacy must be relevant 
at once to the tradition and the experience, and to the now rooted new 
socio-economic, as well as political, aspirations of the oriental peoples. 

The very hope of the needful persuasion rests first of all on demon- 
stration that, in these United States themselves, favored by resources, 
endowed with long-developed know-how, and equipped with vast factories 
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and complex machinery, the methods of constitutional democracy are 
continuously employed to the betterment of its people, to the preser- 
vation and development of its environmental heritage, and to the creation 
and strengthening of that genuine community which has personal freedom 
as corollary, not as enemy. 

Ferrero’s constructive internal statesmanship is thus the first step 
toward a world of regimes at once legitimate and at bottom homogeneous 
in ethos. Without such a construction, that order of effective world law, 
which he saw as the great need of our time, cannot be achieved. Relations 
between states, whether power be organized on a bi-polar or multi-polar 
basis, are bound to be those of illegitimate force. The central area of 
international law remains purely positive, the embodiment of balances 
temporarily achieved and of expedients of the moment to contain fears, 
which are in fact revealed and emphasized in its very provisions. 

The issue of the Soviet Union itself remains. This regime—in its 
expansionism, in its enforced satellites, in its plea that no legitimate 
order can be established save after the world triumph of the principles of 
which it professes to be vanguard, herald, and protector—is manifestly 
the enemy of legitimacy. Soviet theory denies the very possibility of an 
adaptiveness which, aspiring to betterment, to the pursuit and achieve- 
ment of ethical principle, yet is also aware of fallibility and tender of the 
peculiar experience of particular nations, societies, cultures. Here, the 
issue of the Soviet Union must indeed be met, insofar as it lives up to its 
professions, by organized force. But it can be defeated only by a democratic 
legitimacy genuinely constructive. Even before Soviet defeat or contain- 
ment, and even in the heat of battle or the fearful tension of cold war, 
such legitimacy must inspire and reveal confidence by a counter-construc- 
tion which transcends fear. 

The issue, however, goes deeper yet. The teachings of Marx were a 
revolutionary expression of the search to realize the full implications of 
democracy. For democracy properly included a sharing in the benefits, 
not less than the burdens, of technological society. Hence only through 
such a sharing could democratic legitimacy be fully grounded and realized. 
In western Europe parliamentary gradualist socialism, including Catholic 
and Tory socialism, and in the United States the social welfare state are 
the means toward the reconciling of forma! political democracy and of 
social-economic democracy, without the catastrophe of forceful revolution. 
If, and only if, they prove successful in that task can they reach a legiti- 
macy at once stable and dynamic. Only in this way can they create an 
order which, reconciling will and right, also reconciles irrational attach- 
ment and a logically defensible rationale of authority. For, while Ferrero 
may be correct in urging that men’s acceptance of legitimate regimes is 
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always precariously grounded, he is in error when he insists that all 
practicable legitimacies are equally defensible, and equally indefensible on 
rational grounds. A democratic social order and advanced technology 
are the twin and interdependent means to the highest possible earthly 
realization of the great religious and ethical insights. For these insights 
envision a universal good and a universal participation for men, however 
bound by space, time, and circumstance they may be. 

The Russian problem, which, with suitable modifications, is also the 
problem of oriental society, was or is to make a dual transformation. It 
is necessary to move away from the very ancient legitimacy of a former 
regime which has in this century become politically illegitimate. It is 
necessary simultaneously to move from a simple agrarian to a complex 
industrial order. The need of Russia, which explains largely the triumph 
there of Marxism, was to create the industrial order as very basis for shared 
well-being. The imperative was no doubt ethical. But it was corrupted 
by the need of Russia to gain the bases of power in order to enjoy its 
accustomed position. Russia had to undertake this task in a world where 
Ferrero’s classical international law had been abandoned; or, better, 
where international law had remained untransformed, and therefore had 
succumbed to a positive law between nations, based on power. Russia 
suffered from political backwardness and illiteracy, not incompatible with 
economic discontent and aspiration. Yet it had to find a competitive 
equivalent, impossible by the individualist techniques of the early Indus- 
trial Revolution, to a western industrialism which was advanced, corpora- 
tional, and based on vast aggregations of capital. The consequence was 
encouragement to a statist and bureaucratic order, initially demophil but 
not democrat. The pressure thereupon of external events and the cor- 
rupting tendencies of power jointly created that rule of unbridled fear 
which—to use Ferrero’s analysis—transformed a revolution quasi-legitimate 
in principle and potentially to be legitimized, into a regime essentially 
illegitimate, at least in its relation to others and in its refusal to accept an 
order of world law. 

Nevertheless, Russia has developed industrial creation and organ- 
ization, with a consequent promise of shared well-being, even though such 
a sharing is deferred to the ever more distant, and virtually mythical, 
classless society. Consequently this order has to a considerable extent the 
appearance of legitimacy, alike for the Russian and for the Chinese 
peoples. Its promise seems relevant to their aspirations. Yet it cannot, 
and at present will not work toward a legitimacy of world law. Such a 
law, however, is the over-riding necessity of our time. In the absence of 
such law, as revealed by the phenomena of satellitism, of states free as 
buffers through tension and balance, and of the battlefield of Berlin, 
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the very particularity of individual national tradition and development 
becomes impossible. The whole Russian performance is testimony to the 
internal contradictions of the regime, to the unsuitablity of its actual means 
to its professed ends. 

The uncertain issue is this: can the Soviet Union revert to its initial 
objective after having been defeated and contained in localized war by 
the triumph of the United States and its allies, and after having been 
driven to pause before the superior armament and the moral coherence 
of the western world? Can the Soviet Union work to create rapidly the 
means to the good life for a people not priorly industrialized? Can it 
gradually transform a quasi-legitimacy, recovered through well-based fear 
itself, into a legitimate regime? The answer to that question, it would 
seem, depends in part on a positive confidence, and a consequent con- 
structivist statesmanship in the West, and particularly in these United 
States. That statesmanship must first create a morale of internal demo- 
cratic unity resting not on a frantic and disproportionate fear of the 
communist threat, whether of Soviet power or of neo-Marxist ideology, but 
on faith, justified by works, in the superior social creativity of the demo- 
cratic industrial system. Secondly, such a statesmanship must convince 
the oriental peoples of its intelligent appreciation of their need to share 
its blessings, the difficulties of their requisite development, the effectiveness 
of its own perceptive aid in their effort. It must, thirdly, show a convincing 
willingness, even at the cost of some immediate sacrifice, to create a 
system of world law, far exceeding that presently promised or performed 
by the United Nations, as the very foundation of that diversity in unity 
which alone permits the reconciliation of particular and universal legiti- 
macies. These twain are in our day, as Ferrero presciently perceived, quite 
inescapably interdependent. 

The chances of such a solution may be slight. However, war da 
Voutrance after the pattern of Napoleonic times, but with atomic tools, 
though it might at last restore formal conditions for legitimacy, would 
leave limited material with and on which constructivist statesmanship 
could work. 
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66 E BEGIN a great conservative reaction,” Virginia’s George 
WV Fitzhugh proclaimed in 1863 on the eve of the battle of 


Gettysburg. “We attempt to roll back the Reformation in its 
political phases.” The first American revolution, Fitzhugh argued, had 
been a mere “reform.” But the “revolution of 1861,” which raised the 
banner of Tories everywhere and resurrected even the dream of Filmer, 
was a social upheaval that would ultimately shake the world.* 

Here, surely, was a strange note to be coming out of America in the 
midst of its liberal tradition. What had happened? Had America sud- 
denly produced, out of nowhere, a movement of reactionary feudalism? 
Was it beginning to experience, seventy-five years late and in an inverted 
way, a French Revolution that it had managed to escape before? Was its 
social thought, nourished for years in the easy atmosphere of liberal 
agreement, suddenly beginning to explode with all of the old historic 
tensions of Europe? If these things were true, the distinctive meaning 
of American history would have been cancelled out at a single stroke. 
Tocqueville’s statement that the Americans had been “born free” would 
have become a fond illusion, the silent unity of Hamilton and Jefferson 
would have led nowhere, and the “promise of American life,” to borrow 
the words that Croly used in another connection, would have become 
one of the falsest promises of modern times. By 1863, when Fitzhugh 
raised the Tory standard in the South, the battle over the “political 
phases” of the Reformation had ended even in Europe. The Holy Alliance 
had been dead for a generation. 

Certainly we cannot deny that the American Southerners, when 
they began to break with their Jeffersonian past around 1830, dupli- 
cated in every essential aspect the argument of Europe’s feudal reaction. 
We do not find here the mere parroting of a few of Burke’s phrases. 
We find a most fantastic array of theoretical schemes, some of them, to 
be sure, as Aristotelian as they are Burkean, some of them passionately 
Hebraic in their emphasis on the Bible, but all of them dominated in the 


1 Southern Literary Messenger (Richmond: T. W. White), Vol. XXXVII (1863), p. 723; George Fitzhugh, 
Sociology for the South (Richmond: A. Morris, 1854), p. 209. Fitzhugh’s acceptance of Filmer was 
qualified, but he did accept the notion of divinely appointed governors, which he held was the 
“doctrine of the South, and conservatives the world over.”’ Messenger, op. cit., p. 720. Fitzhugh’s 
vie. on the Reformation as a whole also oscillated, sometimes he even praised it, but he steadily 
denounced the right of “‘private judgement.” 
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end by the basic concepts of the Western reaction. There is a group of 
ardent traditionalists who cherish the “conservative principle”: the novelist 
N. Beverly Tucker, Governor Hammond of South Carolina, Albert Bled- 
soe. There is a group of “feudal socialists” who lash out at Northern 
capitalism in the spirit of Disraeli and Carlyle: Fitzhugh, Chancellor 
Harper, George Sawyer, Edmund Ruffin.2 There is even a group of 
sociologists determined after the fashion of Bonald and Comte to turn 
the law of nature upside down and prove that Locke is “metaphysical”: 
Fitzhugh again, Professor George Frederick Holmes of the University of 
Virginia, and that Mississippi prodigy who published his system at the 
age of twenty-five, Henry Hughes. Nor is Holmes the only academic 
figure in the reactionary renaissance. College professors rush to the 
Tory standard from all sides, Dew of William and Mary giving it an 
Hegelian touch, Smith of Randolph Macon showering it with an indis- 
criminate idealism, J. B. De Bow of Louisiana buttressing it with a solid 
array of statistics. We have here, indeed, one of the great and creative 
episodes in the history of American thought. 

And yet it would be a mistake, even on the basis of this lush 
evidence, to jump to conclusions about the collapse of the American 
liberal tradition. When we penetrate beneath the feudal and reactionary 
surface of Southern thought, we do not find feudalism: we find slavery. 
The distinction is not unimportant. For it leads us to see at a glance that 
this massive revival of Burke, Comte, Disraeli, and Scott below the 
Mason-Dixon line was in large measure a simple fraud, and that instead 
of symbolizing the appearance of something new in American life, it 
symbolized the impending disappearance of something very old. Fraud, 
alas, was the inevitable fate of Southern social thought. If the trouble 
with Southern slave society had merely been that it did not fit the 
American liberal formula, as historians have often noted, its ideologists 
might not have had so hard a time. But the real trouble with it was 
that it did not fit any formula, any basic categories of Western social 
theory. And so, when the Garrisons of the North arose to drive the 
Southerners out of their own Jeffersonian world, they were released from 
the anguish of one contradiction only to embrace the anguish of another 
even worse. They exchanged a fraudulent liberalism for an even more 
fraudulent feudalism: they stopped being imperfect Lockes and became 
grossly imperfect Maistres. This is the meaning of Fitzhugh’s “great con- 
servative reaction,” and once we understand it, its appearance changes 
enormously. 





2 The “conservative principle’ phrase is Fitzhugh’s, and the “feudal socialism” label is the one applied 
by Marx to the Young England movement that influenced Southern thought before the Civil War. 
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The Civil War, in other words, if it seems on the surface like a 
French Revolution in reverse, is really nothing of the kind. The fact that 
it seems like one in reverse, that fact that the “reaction” of the South 
is also a “revolution,” ought to suggest this to us at once. For a feudalism 
that has once been liberal can never be really feudal, and its impact 
on the history of a nation is bound to be unique. A false Maistre, a 
Maistre who only a few years ago was a Jeffersonian democrat, confronts 
a set of problems entirely his own. He slaughters himself with the tra- 
ditionalist logic he tries to use; he cannot terrify the men he seeks to 
terrify; and once he is defeated in war, he is not only likely to be for- 
gotten but he is likely to forget himself. We can call America’s great 
internal struggle whatever we like, a revolution, a rebellion, or a war; 
but if we identify the South with the feudalism it sought to imitate, we 
miss the significance of its social incongruity, of the ties it had to the 
liberalism it sought to defy, and above all, of the swift disappearance of 
its Gothic dream. For the remarkable thing about the “great conservative 
reaction” of 1863, instead of being the way it scarred American political 
thought, was in fact the insignificance of the impact it had upon it. 
Even our historians have pretty much forgotten the Disraelis and the 
Bonalds of the ante-bellum South. 

There is a book to be written in the psychiatric vein, or at the very 
_ least a heart-rending romance, about the Southern search for a cultural 
code before the Civil War. In the time of Jefferson the agony of the 
South had been complex. Not only had John Taylor been embarrassed 
by slavery because of liberalism, but he had been embarrassed by liberal- 
ism because even then he had nourished a Disraelian streak. Now, in 
the age of Fitzhugh, when both of these problems would seem to have 
been solved, Taylor discovered that he could not be a real Disraeli even 
if given a chance to be one. He was a plantation capitalist, and in the 
Southwest, for all of its stratified social life, he was a very new, very 
raw, very fierce plantation capitalist. And so the sweat that had to go 
into making the South medieval was even greater than the sweat that had 
gone into making it modern. Henry Hughes had to twist slavery into a 
kind of feudal “warranteeism” when it was nothing of the sort. Fitzhugh 
had to link it up with European serfdom when there was a gulf between 
- the two. A thousand Southern gentlemen had to call themselves “The 
Chivalry” when a Northerner like Frederick Olmstead would only call 
them “Cotton Snobs.” It is easy to understand, perhaps, why some South- 
erners occasionally gave up the idea of becoming imperfect feudal lords 
and tried the experiment of becoming imperfect ancient Greeks or im- 
perfect Hebrew Patriarchs. These roles, which just about exhausted the 
repertoire that Western culture offered, confused Fitzhugh’s historical 
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pattern by shifting it back to ancient times, but the first of them had the 
merit at any rate of seeming to retain half of the world of Locke in which 
the Southerners had been accustomed to move. Parrington, seizing upon 
the idea of “Greek democracy,” has actually identified Southern thought 
with it. 

There were good reasons, however, apart from the stratified nature 
of Southern white society, why the Greek idea did not become the master 
image of Southern political thought. Locke’s scheme had been fashioned 
not in response to Pericles but in response to Filmer, and when the South- 
erners were forced to assail it, they found themselves, willy-nilly, drifting 
in Filmer’s direction. There is a categorical logic to political arguments 
that Mannheim has brilliantly discussed. Since Garrison was using the 
doctrine of consent, Calhoun naturally replied with the doctrine of “Divine 
ordination.” Since Garrison was using the concept of reason, Fitzhugh 
instinctively countered with the concept of human “prejudice.” Since 
Garrison was using the idea of equality, Harper’s course was clear: there 
was an “endless diversity in the condition of men.” * Actually what we 
have here is a most remarkable twist coming out of America’s odd rela- 
tionship to modern political thought. A nation built in the liberal image 
and yet without the feudalism that liberalism destroyed, once it challenged 
the liberal formula it began to reproduce the philosophy of a feudal 
world that it had never seen. This is why, even when the Southerners 
do not read the European conservatives, they write uncannily as if they 
did. Fitzhugh, who read the English conservatives but apparently not 
the French, resembles the French most. A ruthless and iconoclastic 
reasoner, he pursued the attack on Jefferson all the way back to a belief 
in absolute monarchy and a hatred of the Reformation. 

But at this point a question arises, which brings us to the first of the 
various punishments that the American liberal world imposed on the 
feudal dreamers of the South. How can a man be an iconoclastic “con- 
servative” 2? How can Maistre breathe the spirit of Voltaire? Surely if 
any movement in American thought resembles the French Enlightenment 
in its sheer passion to shock, to tear down ancient idols, to stick pins in 
the national complacency, it is this sudden Burkean outburst in the South. 
And yet the argument of Burke is straight traditionalism. Shouldn’t the 
Southerners, by their own reasoning, be clinging to Jefferson rather than 
trying to destroy him? Shouldn’t they in fact be denouncing themselves? 

There is no exaggerating the philosophic pain the Southerners endured 
as a result of this contradiction. Not to be quite genuine while supporting 
the doctrine of Locke was one thing; not to be genuine while supporting 





3 John Caldwell Calhoun, A Disquisition on Government, Richard K. Cralle, ed. (New York: P. Smith, 
1943), p. 4; Sociology for the South, op. cit., p. 119; William Harper, Harper on Slavery, in The 
Pro-Slavery Argument (Charleston: Walker, Richards & Co., 1852), p. 6. 
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the doctrine of Disraeli was another; but to have the second doctrine 
constantly reaffirming one’s ancient allegiance to the first was as keen 
a torture as the devilish brain of history could devise. How under such 
circumstances could John Taylor ever forget his democratic past? How 
could he ever hide his liberal origins? Long before, in the seventeenth 
century, America had laid this trap for the Southern thinkers. By being 
“born free,” by establishing liberalism without destroying feudalism, it 
had transformed the rationalist doctrine of Locke into the traditionalist 
reality of Burke, so that anyone who dared to use conservatism in order 
to refute liberalism would discover instead that he had merely refuted 
himself. I have said that the Southerners, simply by the logic of assailing 
Jefferson, were led to discover Bonald. But one thing has to be added 
to this: when they discovered him, they were no longer in America but 
in Europe. And when in triumph they tried to bring him back to America, 
he ceased to be Bonald and suddenly became Tom Paine. Surely Fitz- 
hugh’s attack on the Reformation, had he ever seriously extended it 
beyond its “political phases,” would have caused a turmoil in his own 
Protestant South. 

Under such conditions it is not surprising that Southern thought 
should try to cleave as much as possible to the European experience. 
After all, in a land where liberalism had destroyed nothing—unless it was 
the society of the Indians, which the Southerners were hardly trying 
to restore—it was very hard to denounce it in good conservative terms 
as being explosive, “metaphysical,” and utopian. In order to use the 
arguments of Burke or Comte, one had deliberately to twist American 
liberalism into the millennial molds of Europe. One had to make the same 
mistake about it consciously that Condorcet, observing the American 
revolution from Europe, had made about it accidentally. This was very 
distasteful. An American knew that Jefferson was really not Robespierre, 
that the idea of compact had been used by the soberest men in American 
history since the sailing of the Mayflower. The Southerners could scarcely 
wait until they could blend their discussion of Jefferson into a discussion 
of the French Revolution, though of course they always hid their eagerness 
behind straight faces. “The prophets of Utopia,” Holmes soberly said, were 
to be found “on both sides of the Atlantic.”* In the case of “feudal 
socialism” the situation was even worse, for if American liberalism had 
not been revolutionary, it had fulfilled itself to a remarkable degree in 
individual proprietorship. The Southern disciples of Carlyle and Disraeli 
were relieved of an awful burden when they managed to move from the 
miseries of the Northern worker to those of the English proletariat. 





4De Bow’s Review (New Orleans: James D. B. De Bow), Vol. XXII (1857), pp. 137-8. 
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Locke, in other words, was too real, too empirical, too historical in 
America to attack. And the consequences of this are obvious. The God of 
the reactionaries was Himself on Locke’s side, and the Southerners, when 
they assailed “metaphysicians,” were committing a vigorous suicide. E. N. 
Elliott cherished the sociological relativism of Montesquieu, but the relative 
unfolding of America’s culture has, alas, been liberal. Fitzhugh spoke of 
Burkean “prejudices,” but the prejudices of America were, alas, the preju- 
dices of liberty and equality. Indeed, the “prejudice” argument was 
even more self-annihilating than the argument of cultural relativism. One 
might argue, insofar as slavery itself was concerned, that it was an historic 
institution, despite its sudden expansion after 1830, and that Montesquieu’s 
lesson for the American Negroes was therefore different from his lesson 
for the American whites. But on the plane of “prejudice,” the problem 
was not so simple: in its Jeffersonian youth the South itself had con- 
sidered slavery bad. How then could Burke be used to assail Locke when 
even below the Mason-Dixon line Burke actually equalled Locke? 

Few political theorists, save possibly in a nightmare dream, have ever 
found themselves in a predicament quite as bad as this. Meaningful 
thought was difficult indeed. The more consistently a man advanced 
the anti-liberal arguments of Burke, the farther away he got from the 
traditionalist substance they were designed to protect. The more con- 
sistently he cherished the traditionalist substance, the farther away he 
got from the anti-liberal arguments. The only question was on which 
horn of the dilemma he wanted to impale himself. Most Southerners, 
unlike Fitzhugh whose logical passion led him to embrace only one of the 
horns, actually embraced both. Nor is this at all difficult to understand. 
It is not easy to work out a reactionary scheme of thought in twenty 
or thirty years, especially when it is far removed from reality. The 
Burkean power of America’s liberal tradition manifested itself most clearly 
in the inability of the Southerners ever to get completely away from it. 
Down to the very end, to the Civil War, their theory was shot through 
and through with the Lockean principles they destroyed. In their glori- 
fication of “prejudice,” they could not, alas, overcome the prejudices they 
had inherited. 

Almost everywhere one turns one finds pathetic evidence of this. 
Calhoun repudiates the contractual rationalism of Locke, and yet when he 
assails the national tariff he advances a theory of minority rights and 
constitutional “compact” which carries it forward remarkably. Hammond 
poses as a defender of a feudal order, and yet he cannot help trying to 
preserve Jefferson insofar as the whites are concerned by building up a 
theory of race. Even Fitzhugh breaks down on one or two occasions. De- 
nouncing Northern industrialism in the mood of the “English Tory Party,” 
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lamenting the emancipation of the serfs in Europe, he manages to smuggle 
into his theory a program for industrializing the South that would have 
delighted Henry Clay. W. J. Cash, in his remarkable portrait of the 
Southern mind, tells the story of one of the new Cotton Gentlemen who 
could not help telling his guests how much the furniture in his mansion 
cost. This is exactly the pathos of Southern “feudal” thought: the old 
liberal and the old bourgeois preoccupations keep sticking out all over it, 
betraying it, contradicting it. Even if the South had never been thoroughly 
liberal and never thoroughly bourgeois, it had been liberal and bourgeois 
enough to vindicate the insight of Burke by being unable to embrace 
him completely. 

A confusion as subtle as this, a scheme of thought pitched to begin 
with on a half-fantastic plane and then destroying itself even there, is 
not designed to win political controversies. The next punishment that 
America imposed on the Voltairean Maistres of the South follows logically 
enough. They were not taken seriously by the North. 

We must remember that all of the agony of the South was good 
fortune for the North. If the South was neither decently revolutionary 
nor decently conservative, the North was decently both. The North had 
instigated the whole argument with its Garrisonian abolitionism, and 
hence was quite “jacobinical,” but since it used the ancient arguments 
of the Declaration of Independence, and forced the Southerners to think 
up new arguments to refute them, it was quite traditionalistic as well. 
Having issued a violent attack, it could proceed to preserve ancient prin- 
ciples from the attack of others. This was the ironic replica in reverse 
of the whole Southern dilemma. Of course Garrison was forced to reject 
the Constitution, which recognized slavery, and in this sense could not 
play the part of a sober traditionalist. As a matter of fact he once ex- 
claimed: “Thank God the Past is not the Present.” *® But to the extent 
that it recognized slavery the Constitution had itself been an_ historic 
anomaly, contradicting the larger liberal tradition in which it had been 
created. To reject it on this score was to purge, not to repudiate, 
America’s political past. 

Thus if Burke equalled Locke in America, the North had the moral 
force of both, and so why should it bother to reply to a set of philosophic 
‘actors who had the moral force of neither? Inherently, inevitably, the 
grandiose feudal discoveries of the South slid off the Northern mind 
with scarcely a trace of impact. Instead of reconstructing the Declaration 
of Independence in terms of the reactionary attack, as Mill for example 
reconstructed Bentham or Constant reconstructed Rousseau, the North 





5 William L. Garrison, Selections from the Writings and Speeches of William L. Garrison (Boston: R. F. 
Wallcut, 1852), p. 259. 
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simply affirmed its principles with a new and wilder fury. Instead of 
bothering to look at the great Gothic cathedrals that were suddenly arising 
in the South, the North simply stuck to the ancient liberal ground where 
they should have been built in the first place. Hence, ironically, the 
greatest moral crusade in American history produced practically no original 
political thought. Garrison is not a creator of political ideas, neither is 
Phillips. Even Channing is not. Conservatism is always unreflective, and 
since these men, by the fantastic upside-down logic that governed the 
slavery argument, are revolutionary conservatives, they unite with their 
very passion a strange and uncritical complacency. They will argue about 
the Bible, they will even say a few words in defense of the condition 
of the Northern worker, but insofar as the South’s great “feudalist,” 
“positivist,” “corporatist” challenge to liberalism is concerned, it rarely 
occurs to them even to answer it. “Argument is demanded,” Garrison once 
remarked, “—to prove what?” ® 

This experience of being ignored, which every polemicist knows is the 
handwriting on the wall, produced a strange mixture of fury, gloom, and 
forced gaiety in the Southern literature. Chancellor Harper of South 
Carolina angrily assailed the North because it engaged in “denunciation 
disdaining argument,” and then quietly, morosely, as if to himself, he 
said: “We can have no hearing before the civilized world.” Fitzhugh, 
however, who pretended to believe in just the reverse idea, that the 
South was leading a world-wide revival of the principles of feudalism, 
would never let his anguish show. When the North paid no attention to 
his massive sociological proof that “free society” was a failure, he behaved 
happily as if he had won the argument: “The North is silent, and thus 
tacitly admits the charge.” 7 Fitzhugh was not naive: he knew that silence 
can be a sign of intellectual security as well as of intellectual bankruptcy. 
But what else could he say? If the liberal formula was hopelessly en- 
trenched in the mind of the nation, even in the mind of the South, he 
had nothing to gain by pointing that fact out. 

As a world revolutionary, then, Fitzhugh was in an odd position: 
his message was ignored by half of the country in which he lived. He was 
a Calvin not taken seriously by half of Geneva, a Lenin not taken 
seriously by half of Russia. This was a harsh fate, but it was hardly 
more than he had a right to expect. Even in 1776 America had not issued 
an apocalyptic clarion call to the liberals of the world, largely because 
the “canon and feudal law” was not present here to inspire the inverted 





6 William L. Garrison, The Words of Garrison: A Centennial Selection (1805-1905) of Characteristic 
Sentiments from the Writings of William L. Garrison (Boston and New York: Houghton, Mifflin & 
Co., 1905), p. 127. I do not mean here to deny that Northern politicians occasionally used the 
theory of the . -y to frighten free workingmen. I am concerned with the effort made to refute 
hil hically the S n case. 





t Harper on Slavery, op. cit., p. 4; George Fitzhugh, Cannibals All! or, Slaves Without Masters (Rich- 
Mortis, 1857), p. xv. 


mond: A 

















THE REACTIONARY ENLIGHTENMENT 39 


Christianity, the crusading secular visions of Rousseau and Condorcet. 
Was it reasonable to assume that America, nearly a hundred years later, 
would take a man seriously who issued such a call in defense of that law 
itself? The anguished fantasy of the reactionary Enlightenment, its 
incredible contradictions, and its failure to impress anyone, all come out 
most vividly in the claim that it is going to sweep the world. 


II 


When we examine more closely the inner tensions of Southern 
thought, the inability of the Southerners to emancipate themselves from 
the liberal ideas they were in the process of destroying, we find a record 
of turmoil as vivid as one might expect. It is not easy to live simultane- 
ously in the dark world of Sir Walter Scott and the brightly lit world of 
John Locke. The contrasts are blinding, confusing, and in the end they 
drive a thinker mad. Calhoun, it seems to me, is our clearest proof of 
this.® 

One makes such a remark about Calhoun with some trepidation, for 
he is the philosophic darling of students of American political thought, 
the thinker who is almost invariably advanced when someone of European 
stature is asked for in the American tradition. And yet despite the out- 
ward literary appearance of “rigor” and “consistency” in Calhoun’s work, 
one is bound to affirm that the man is a profoundly disintegrated political 
theorist. What is “rigorous” about grounding the state in force and Provi- 
dence after the fashion of Maistre and then creating a set of constitutional 
gadgets that would have staggered even Sieyés? What is “consistent” 
about destroying Locke’s state of nature and then evolving a theory of 
minority rights that actually brings one back there for good? There are 
more impressive thinkers to whom the American historian can point. 
Fitzhugh, as I have suggested, must be ranked as one of these, for if on 
the surface he seems like a cracker-barrel commentator, at bottom he has 
a touch of the Hobbesian lucidity of mind. He, more than anyone else, 
sensed the awful way Calhoun betrayed the reactionary Enlightenment 
when he based the sectional defense of the South on the ancient 
liberalism it tried to destroy. He fought continuously to substitute the 
concept of “organic nationality” for the concept of state “sovereignty,” 
and there was the keenest logic to this substitution. By extracting a tradi- 
tionalist type of Southern nationalism from the conservative theory of 
slavery itself, he was able to give up all of the compacts and all of the 
checks on which Calhoun relied. 


8 Some of the points presented in the next few pages on Calhoun I have developed at greater length in 
“South Carolina against the United States,’’ an essay on the philosophy of nullification, included 
in America in Crisis (Daniel Aaron, ed.), to be published shortly by Knopf. 
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We have to concede, however, that without this approach there was 
really no alternative to riding the two horses Calhoun tried to ride. For 
the theory of the reaction grounds itself on the divinity of existing 
coercions, and while this may serve a purpose for the defense of Negro 
slavery, it hardly serves a purpose for the liberation of the South from 
regional “slavery” to the North. The second type of slavery, if we take 
the Southerners at their word, was just as existent as the first, and if 
€ -lhoun’s God ordained the one, how could He have failed to ordain 
the other? The irony of the conservative position, even in Europe, was 
that it became articulate at precisely the moment it became untenable, 
at the moment when God had introduced a new reality to challenge 
His old one, which meant that when Burke denounced the French 
Revolution he had to become something of a rationalist himself. Under 
these circumstances, lacking Fitzhugh’s faith in the South’s romantic 
nationalism, it is not hard to see why Calhoun in his battle against the 
North kept applying the ethos of the Kentucky-Virginia resolutions. After 
all an inconsistency is better than a logical surrender. 

But let us make no mistake about the fact of inconsistency: It is 
not merely striking, it is doubly and triply striking. Had Calhoun merely 
maintained an ordinary faith in the mechanics of the American Constitu- 
tion at the same moment that he grounded government in force and 
tradition, this would have been one thing. But his faith is not an ordinary 
one. There is a weird quality about Calhoun: he has a wild passion for 
the conclusions his premises nullify, as if a pang of guilt made him 
redouble his affection for the things that he destroyed. The idea of 
state “sovereignty” shatters a meaningful American union, and yet he 
insists with the most anguished repetition that this alone can serve as a 
national “preservative.” The idea of a fixed Southern minority and a 
fixed Northern majority amounts to civil war, and yet the scheme of 
the “concurrent majority” which he builds upon it he describes in terms 
of compromise that are nothing short of idyllic.* The best example of 
this mounting love in the midst of murder is the one already mentioned: 
the attempt to ground both of these mechanical schemes on the organic 
naturalism that his social defense of slavery inspired. 

For surely the idea that the constitution is a “compact” among 
“sovereign” states, that states may therefore nullify federal legislation, 
and that the proof of this is to be found in a diligent study of ratification 
procedures in 1787, is about as far away as one can get from the spirit 
of “Divine ordination.” This not only makes the American system of 
Government a rationalistic instrument of extreme delicacy but it pins its 


®Note the words in Calhoun, op. cit., p. 49: “And hence, instead of faction, strife, and struggle for 
party ascendancy, there would be patriotism, nationality, harmony, and a struggle only for suprem- 
acy in promoting the common good of the whole.” 
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origin to a decisive moment in historical time just as Condorcet, mis- 
understanding American constitutionalism, pinned it in the eighteenth 
century. If the Southerners usually had to distort American liberalism 
in order to denounce it as “metaphysical,” they would not, ironically 
enough, have had to distort Calhoun’s version of its constitutional em- 
bodiment in order to denounce it in that way. That version met all of 
the “metaphysical” standards. It left nothing to tradition, nothing to force, 
and nothing to God. Nor is it the only thing that has to be considered. 
There is also Calhoun’s theory of the “concurrent majority,” which 
supplemented state nullification with the nullification of individual “inter- 
ests.” When we pile the one on top of the other, we have a scheme of 
man-made political instruments which the French Enlightenment in its 
palmiest days never dared to develop. 

It is here, in his passionate defense of the minority interest, that 
Calhoun goes back to Locke’s state of nature after having destroyed 
it in a blaze of organic glory. For there are of course minorities within 
minorities—as Unionists like Hugh Swinton Legare did not fail to remind 
Calhoun in South Carolina in 1832—and since Calhoun offers no reason 
why these should not be given a policy veto too, the idea of the “con- 
current majority” quickly unravels itself out into separate individuals 
executing the law of nature for themselves. When Locke accepted majority 
rule, in other words, he accepted more force in politics than Calhoun, 
the great theorist of force and slavery, was ready to accept. When 
Locke accepted majority rule, he was more pessimistic than Calhoun, the 
great pessimist, would permit himself to be. What could be worse 
for the logic of the Southern position? Here are grim traditionalists de- 
nouncing Northern liberalism as a code of “anarchy,” and Calhoun 
supplies them with a doctrine that even Daniel Webster can denounce 
as “anarchy.” Here are ardent corporatists denying that a natural har- 
mony of interests can ever exist—and Calhoun advances a logic of 
harmony that one would have to go to Godwin to duplicate. 

Since Calhoun’s mechanical suggestions were a failure, it is interesting 
that his new-found organic philosophy did not suggest the nature of their 
failure to him. One might say, as has often been said, that Calhoun was 
here merely extending the checking-and-balancing ethos of the Founding 
Fathers. If this is true, then his wild rationalism has a curious logic to it. 
Adams and Morris, instead of grounding their hope for America on a 
liberal unity that could support even their clumsy scheme of checks and 
balances, grounded it on the capacity of those checks and balances to 
contain and control frightful social conflicts that did not exist. In the 
only time in American history when such conflicts did appear, what was 
more reasonable than for a disciple of theirs to multiply passionately all 
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of the checks and balances that were about to be exploded? But in his role 
as an antagonist of American liberalism, why didn’t Calhoun see the 
futility of this reasoning? Why didn’t his organic sense for the importance 
of social solidarity make him realize that however much you compounded 
“interest” checks with other checks none of them would work if the social 
fabric was actually torn apart? There was at least this relevance of con- 
servative traditionalism to the liberal cement of American life: that by 
concentrating on the solidarity that comes from “prejudice” it might have 
exposed the liberal prejudices that had held the country together to the 
view of “realistic” thinkers who had managed not to see them. Some 
Southern organic philosophers caught this point, but Calhoun himself 
did not: the lesson of Adams ran too deep for a sudden correction by 
Burke. 

And yet it would be unfair, after all of this has been said, not to 
notice that Calhoun was aware of the basic contradiction he faced. In 
his famous Disquisition he drew a distinction between “government” and 
“constitution.” Governments were rooted in force and inspired by God 
even as Negro slavery was, but constitutions were a different matter 
entirely. They controlled government, and being the product of a later 
age, when “invention” replaced “superstition,” they could be used to 
abolish the South’s regional enslavement to the North.’® Here was a 
straightforward effort to deal with the problem of Maistre and Sieyés. 
But it reminds us, alas, of a man carefully placing a match on top of 
a stick of dynamite. For clearly if “constitution” and “government” ever 
come together at any point, if it is ever established that the one has any 
of the characteristics of the other, an explosion is bound to occur which 
wipes the Southern position off the face of the philosophic earth. Not 
only does the South become validly enslaved to the North, but the whole 
structure of “compact” and “concurrent majority” is swept away in a 
fierce tide of irrationalism. What difference then does it make whether 
a genuinely “American people” did or did not exist in 1787? God could 
have created one in the interval. What difference does it make whether 
minorities are coerced? Coercion is a law of life. What difference does 
it make whether the Southern “interest” is consulted? Interests can never 
work together freely and harmoniously anyway. This was a great deal 
indeed to stake on a tenuous distinction between “constitution” and “gov- 
ernment.” And to say that the distinction was tenuous is putting the 
matter mildly. There are some who would argue that the control of 
government is actually the highest form of the governmental task. 


1 Calhoun, op. cit., p. 62. Calhoun refers neither to slavery nor the sectional struggle explicitly in the 
Disquisition, but the import of his remarks is obvious. 
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Fitzhugh, then, was rightly terrified at the doctrines of the “Calhoun 
school.” His theory of blood and soil nationalism, of “organic nationality,” 
avoided all of the inner turmoil and the brink-of-destruction gyrations 
that the philosophy of Calhoun involved. Romantic, grounded in the 
claim of slave culture itself, it could never be assailed by the conservative 
theory that slavery produced. Nor should we assume that Fitzhugh was 
here a voice crying in the wilderness. Many Southerners, as the sense 
of their separateness was forced upon them and as the appeal of Scott 
and Disraeli grew, became attached to the principle of traditionalist 
nationalism with a deep and ardent feeling. Of course, few of them 
became attached to it enough to give up constitutional apologetics entirely, 
which meant that their original dualism of Burke and Locke was simply 
duplicated again on the plane of nationalism. But under the circumstances 
what is striking is not how little romantic nationalism there was in the 
political thought of the South but how little there was of it in the 
political thought of the “nationalistic” North. Daniel Webster remained 
as legalistic as Marshall, despite the fact that had he adopted some form 
of romantic nationalism (it would, of course, have to be a Rousseauian 
or a Mazzinian type in his case), he would have been able to explode 
against Calhoun much of the dynamite with which he was dealing. 
There was romanticism in the North, but with the exception of a few men 
like Barlow and Emerson, it spent itself in a Thoreauian individualism 
or a Garrisonian cosmopolitanism. Garrison denounced constitutional 
lawyers as fervently as Fitzhugh did, but he put on the masthead of the 
Liberator, “Our country is the world.” 

Thus, oddly, the South, the “sectionalist” South, became the real 
originator of romantic nationalism in American political theory. But an 
important thing has to be said about that nationalism: it radicalized the 
whole Southern position. For it is hard to control the claim of nationalism, 
and especially the claim of Scott’s nationalism, with its love of chivalry, 
its faith in force, its ethos of blood and soil. Implicitly the solution that 
Fitzhugh offered called for independence and beat the drums of war. 
And here the “Calhoun school,” at least until 1860, might have offered 
a reply: it did not want independence and it did not want war. If it clung 
to contractualism because it wanted to defend the South against the 
North, it clung to contractualism also because it wanted them both to 
live together. Its inconsistency pointed in two directions. This is the larger 
secret of Calhoun’s intellectual madness: he appears at a moment when 
the South’s fear of the North and its love of the Union hold each other 
in perfect balance, so that starting with explosive premises like sovereignty 
and conflict and force, he drives himself somehow to avert the explosion 
with conclusions like nullification and the “concurrent majority.” He was 
caught in the classic agony of the brink-of-war philosopher. 
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But the main point I want to emphasize is the coexistence in the 
Southern mind of its new Burkean traditionalism and its old Jeffersonian 
rationalism. Calhoun exemplifies it perfectly, a man whose thought is 
cut in two by the tug of the liberal past and the pull of the reactionary 
present. He slays Jefferson only to embrace him with passion in the 
end, he destroys the Founding Fathers only to carry their work forward. 
Under such circumstances why should Garrison bother to reply to the 
elaborate organic philosophy of the South? The South was doing a 
good enough job of replying to it itself. The point illustrates again the 
basic dilemma the Southerners faced: their liberalism was so traditional 
that even they could not get away from it. Garrison the “jacobin” 
had the power of their own historic irrationalism on his side, and they, 
the historic irrationalists, could not even be decent “jacobins.” They were, 
in a sense, outside of time and space, carrying on a reactionary conversa- 
tion with themselves in a kind of Alice-in-Wonderland world where 
nothing was what it seemed to be, nothing was what it ought to be, where 
liberalism was oddly conservatized and conservatism oddly liberalized. Or, 
if one prefers Stevenson to Carroll, they were a set of Dr. Jekylls constantly 
becoming Mr. Hydes—their own worst enemies and their own executioners. 


III 


The effort to save half of Locke by evolving a theory of Greek 
democracy presents us with the same problem. If it was hard to forget 
the Kentucky and Virginia resolutions, it was even harder to forget the 
simple prejudice in behalf of human freedom and human equality. There 
was a strange compulsion here. For in order to keep democracy for the 
whites, it was essential to develop a theory of separate races for the 
blacks, and so the retention of a part of liberalism grounded itself 
on one of the most vicious and anti-liberal doctrines of modern times. 
This meant that when a stunted fragment of Locke reappeared to challenge 
the new Filmerians who had shattered him, what was actually at stake 
was a principle of racial inferiority that Filmer had never seen. Curiously 
enough, the battle between the South’s old liberal image and its new 
feudal image was here fought out on a plane that was alien to liberalism 
and feudalism alike. 

There was an important strategic reason behind the racialist challenge 
to the South’s Burkean social dream. Unlike the federal struggle which 
accounted for the persistence of Calhoun’s contractual rationalism, that 
reason arose out of a tension in Southern society itself, but it was certainly 
no less real. The democratic age in which the “small proprietor” side of 
John Taylor’s personality had dominated its “aristocratic” side could not 
quite be forgotten during the “feudal” age when the situation was 
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reversed. Many of the poor whites who lived in the South, instead of 
feeling that the presence of slaves put them in the position of a privileged 
peasantry, actually had the audacity to feel that it put them on a kind 
of par with the “aristocrats” who led them. Burke himself, long before, 
had recognized that the effect of the “multitude of slaves” in Virginia and 
the Carolinas had been to give all the whites there a sense of common 
“rank and privilege.” 11 Even Hinton Helper, who cried out against the 
unity of the “poor whites” with the Southern “lords of the lash,” betrayed 
in the wild intensity of his own racial theories the sentiment of a common 
blood that had helped to produce it. Whatever the assailants of Locke 
might say, passionately as they might identify the stratified society of the 
South with the world of Sir Walter Scott, vigorously as they might insist 
on the principle of Tory socialism for all mankind, there was no avoiding 
the fact that one of the crucial elements in the solidarity of the South 
was a democratic spirit enhanced by the slavery on which it rested. 
The religious issue played a two-sided role in this respect. Since a 
literal reading of Scripture supported the ownership of slaves, many South- 
erners began to think in terms of Hebrew Patriarchy, while the North 
became increasingly liberal as regards the Bible, with Garrison giving it up 
completely. But there was a problem here. Biblical slavery had not been 
confined to the Negro, and Genesis, moreover, asserted the common origin 
of man. This was the point at which Fitzhugh, determined to extend a 
feudalized concept of slavery to whites as well as blacks, began to level 
his attack. Confusion necessarily reigned. Dr. George Armstrong could 
say that though in the first instance the Negro came from Adam, in the 
second instance he came from Ham; and Josiah Nott, departing from the 
Bible for a reason entirely different from the one that Garrison had, could 
develop an anthropology of different races. But these arguments tended 
to cancel each other, further confusing the issue with a Darwin-like 
struggle between science and religion before the arrival of Darwin. Fitz- 
hugh, adopting a razor-edged fundamentalism, lashed out at the entire 
“argument about races” as an “infidel procedure” and insisted that since 
the Bible “expressly authorized” the enslavement of whites, the matter was 
closed.’* Here was a case, in other words, where being a Hebrew Patriarch 
was a pre-requisite to being a feudal lord. It was a strange situation, but 
it did not seem to bother Fitzhugh much. Even he, alas, could work 
within the madhouse of Southern thought before the Civil War. 
The truth is, the racial theory was bound to pose difficulties so long 
as any human attribute was permitted to remain with the slave. And to 
take all humanity away from a human being was, even in pre-Christian 





11 Quoted from De Bow’s Review, Vol. XXIII (1857), p. 349. 
12 Ibid., p. 347. 
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Greece, more than the philosophic conscience could successfully accom- 
plish. Aristotle, defining the slave as a “living tool” and nothing more, 
conceded at one point that the slave had a capacity for “friendship,” which 
was an intolerable admission, since the whole of the human community 
from which the slave was excluded was built around that capacity. In a 
Christian and a humanitarian age, the closest the Southerners could come 
to the Aristotelian definition was their legal concept of the slave as 
“property”; and this concept, as Channing shrewdly observed, they im- 
mediately reversed with restrictions on slaveholders which implicitly con- 
ceded that the slave was a human being. Outside of the law their admis- 
sions were vaster still. Not only did they make the Aristotelian concession, 
they embroidered it. The “affection” between slave and master was one 
of the finest things about Southern life. Not only did they agree that the 
slave had a soul, they were happy about it. They had saved his soul 
through giving him Christianity. Albert Bledsoe hastened to say that only 
the right to labor freely had been taken away from the slave. His “human 
character” had been impaired “in no part whatever.” ** 

Thus if the racial theory tried to save the whites from the attack 
on Locke, an inescapable reality kept pulling them into its orbit, since 
their common humanity with the Negro could not easily be denied. 
Indeed the very compulsion they felt to attack Locke betrayed them on 
this score, since Locke had been concerned with men in general, not with 
Negroes in particular. If the Negro was not a “man,” why bother to 
attack Locke? If the Negro was a parcel of property rather than a human 
being, why bother to attack Jefferson? Certainly Jefferson had believed 
in property rights. It is obvious that the Southerners could not remove 
the Negro from the human category, and that their logic of inequality 
was therefore bound to backfire upon them. Again we are confronted 
with that strange intellectual rationale whereby the South, assailing Locke, 
found itself going back to the hierarchical world that the theories of Locke 
had destroyed. 

But of course this was, with half of its mind, exactly what the South 
wanted to do. Fitzhugh, who as always represented that half in a highly 
integrated form, assailed the other half with all the vigor at his com- 
mand. He questioned the racialists about the “mulattoes, quadroons, and 
men with as white skins as any of us” who were in slavery everywhere. 
He asked them how they could reconcile the historic novelty of Negro 
slavery with their appeal to the “universal usages of civilized man.” But 
it was when he came to the whole feudal scheme of Southern thought, 
its Tory socialist attack on the North, that his logical passion reached its 
peak. “We are all in the habit of maintaining that our slaves are far 





13 E, N. Elliott, ed., Cotton is King (Augusta: Pritchard, Abbott, and Loomis, 1860), p. 318. 
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better off than the common laborers of Europe, and that those laborers 
were infinitely better situated as feudal serfs or slaves than as freemen. . . .” 
How then can the slavery argument be confined to the Negro? The racial 
argument, Fitzhugh cried, “has involved us in a thousand absurdities and 
contradictions.” . 

The theme by now is a familiar one: Fitzhugh trying to be a good 
reactionary, the South as a whole not quite having the courage to do so. 
Different as the issues seem, Fitzhugh’s attack on the racial idea on which 
the halfway retention of Locke rested was cut from the same cloth as his 
attack on the “compact” theory of Calhoun. Fitzhugh wanted to see the 
reactionary Enlightenment come to full bloom, but the South, wedded still 
to ancient liberal notions, was frightened of its appearance if it did. But 
if the South was frightened of the reactionary Enlightenment, why should 
Wendell Phillips be frightened of the South? If Fitzhugh’s “feudalism” 
was being slaughtered by his own comrades because of their love of Locke, 
why should Garrison take the trouble to slaughter it? Another theme 
appears, the basic theme: the Southerners were too conservative to be 
“conservative,” which meant that the hotheads of the North could be as 
complacent as real conservatives. The whole story is fantastic of course, 
but it is fantasy we are dealing with. And the origin of that fantasy, the 
frantic search of an incongruous Southern culture for some sort of social 
identity, comes out as plainly as one might ask in the Southern discussion 
that we have just examined as to whether the South, instead of being 
feudal, or perhaps at the same time that it was feudal, might not be 
Biblical or Greek. 

IV 


We are now prepared for the final punishment that the American 
liberal community imposed on the feudal dreamers of the South for daring 
to attempt an escape from its confines: after the Civil War they were 
soon forgotten and they all but forgot themselves. 

Here the difference between the Civil War and a French Revolution 
becomes most apparent. For if the former had been the latter, military 
defeat would never have been able to annihilate the Tory philosophy it 
produced.'® That philosophy would have clung to the conscience of the 
nation, providing a new dimension to its political thought, serving as a 

‘point of departure for a whole set of subsequent conservatives. But who 
in America would be reading Fitzhugh in twenty years?’ Who would be 
going back to Tucker, as Englishmen still go back to the Burke that he 
loved, for a lesson in political wisdom? The point is clear enough. The 





14 De Bow’s Review, op. cit., p. 348. In 1861, however, Fitzhugh himself became a convert to racialism. 
See Harvey Wish, George Fitzhugh, Propagandist of the Old South (Baton Rouge: Louisiana State 
University Press, 1943), p. 298. 


48] am reserving a more detailed analysis of Southern sociology and Tory socialism for another discussion. 








48 THE WESTERN POLITICAL QUARTERLY 


fact that the Southerners were false Burkes, half-way Burkes even in the 
time of their prime insured a sorry fate for them after that prime was 
over. When the guns of the Civil War were stilled, the liberal self that 
the South could not sublimate even in the age of its great “reaction” 
would gradually come to the fore again, and as in the days of Jefferson, 
would unite it to the North. The logical agonies of Fitzhugh were the 
prelude to the emergence of Benjamin Hill. 

The new age would not of course solve the philosophic problem of 
the South. Locke had been imperfect there to begin with, and the brute 
emancipation of the slaves was hardly enough to make him perfect when 
he came back to the scene again. The fact is, there was no solution to the 
philosophic problem of the South: its stark social incongruity was bound 
to remain, its search for a social identity bound to continue, inspiring 
as always a mixture of pain and strange hyperbole. But all of this would 
go on beneath the mainstream of American political thought, never resur- 
recting the Fitzhughs and the Holmeses of the ante-bellum era. If we ask 
ourselves what we have remembered of the South’s “feudal reaction,” 
the answer we must give is ironic. We have remembered the very liberal 
rationalism its philosophers could not destroy in formulating it. It is 
Calhoun whom we are constantly rediscovering, and not because of the 
lush organic system that he shared with the philosophers of slavery. We 
rediscover him because of his defense of minorities, because of his Adams- 
like theory of the “concurrent majority,” and so far are we from bothering 
to cherish his organic theories that we scarcely realize that they make 
a logical farce out of his whole Enlightenment structure. Indeed we do 
not find it incongruous for this great reactionary to be hailed as the chief 
philosopher of America’s free and easy pressure group system of politics, 
a system which, if it does anything, denies the principle of a divinely 
ordained “controlling power.” What could be a more vivid commentary 
on the destiny of the reactionary Enlightenment: that it should be re- 
membered for its defects, for the traditional liberalism it could not 
overcome? 

The grim fate of the Southern reaction is reflected too in its treatment 
by historians. I do not refer now to the neglect into which its grandiose 
social theory fell when it began to be listed in textbooks as merely the 
“theory of slavery,” a neglect which is happily being repaired by the 
excellent researches of men like Joseph Dorfman, Rollin Osterweiss, and 
Harvey Wish. I refer to something more devastating even than this: the 
fact that our familiar historical categories leave no room whatever for 
the feudalists of the ante-bellum South. Calling “conservative” men who 
are actually liberal, those categories shove out into the cold the only 
Western conservatives America has ever had. If John Winthrop is a 
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“conservative,” how should Fitzhugh be classified who denied the right 
of individual conscience altogether? If Daniel Webster is a “conservative,” 
what are we to say about Hughes who wanted a system of authoritarian 
industry organized around seven different “sovereignties”? If William 
McKinley and Herbert Hoover are “conservatives,” surely there is no 
place at all for a man like Holmes who cried over the death of feudalism. 

But this is logical enough. Our current historical categories reflect 
but they do not analyze the American political tradition; and if America 
was destined to forget the reactionary Enlightenment, those categories 
were destined to forget it too. Since after the Civil War Bryan and Mc- 
Kinley would pick up the classic battle between American democracy and 
American Whiggery where Jackson and Webster left it off, since Fitzhugh 
would look as his beloved Disraeli might look had he appeared for a 
moment in a tradition exhausted by the difference between Brougham and 
Cobbett, the fate of the Southerner was practically predetermined. The 
“conservative” label that he cherished more than anything else would 
be taken away from him; it would be given to William McKinley whom 
he would have hated with a violent passion, and he himself would be left 
nameless. History has been cruel to many thinkers after they have died, 
and historians have conspired in its cruelty, but there are few parallels 
for this. 

But it might be asked, why should one be concerned with the fate 
of the reactionary Enlightenment?—either when it slaughtered itself, or 
when Garrison ignored it, or when history forgot it, which of course are 
all parts of the same problem. If the episode was fantastic, why trouble 
about fantasy? If behind its elaborate feudal facade lay the vicious insti- 
tution of slavery, why lament the fate of the facade? 

The answer, it seems to me, is this: fantasy may serve a curious 
purpose for the American political mind, for it may well be the only 
technique whereby America can seize any perspective other than the 
liberal perspective which has governed it throughout its history. Even a 
good idea can be a little frightening when it is the only idea a man has 
ever had. A genuine feudal ideology could not by definition emerge in 
a world that had always been liberal, and there is some doubt as to 
whether a genuine socialist ideology can ever appear in such a world, 
‘for there is a relationship between the Bourbons and Babeuf that the work 
of Rousseau exemplifies and that America has missed. It is no defense 
of these ideas to say that a nation ought to know what they mean, and it 
is no disparagement of liberalism to say that a knowledge of it and nothing 
else can produce an absolute temper of mind that in the end is self- 
defeating. The reactionary Enlightenment deserves evaluation in these 
terms. 


a 
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For this was the great imaginative moment in American political 
thought, the moment when America almost got out of itself, as it were, 
and looked with some objectivity on the liberal formula it has known since 
birth. Here was a time when a group of major thinkers, not men at the 
fringes of the American scene but men at its very center, dared to insist 
that life can be lived in an utterly different way from the way that 
Hamilton and Jefferson both agreed to live it. America’s rejection of their 
philosophy was proper, but the way it rejected it was, I submit, not. For 
America rejected it in the purest mood of its liberal absolution, of the 
“opinion” that Sumner assailed in the colonial era, that Tocqueville noted 
in the Jacksonian era, and that has been a part of our national temper 
ever since: not through controversy, not after consideration, but by a vast 
and unbelieving neglect. Where in the whole history of American thought 
is the sublime assurance of that “opinion” better expressed than in the 
words of Garrison: “Argument is demanded—to prove what?” Reading 
these words on the part of a leading American philosopher in time of civil 
war, it is not hard to understand why America has not produced a great 
philosophic tradition in politics in time of peace. But these are words 
of a powerful perspective as well as of a limited one, and it may be asking 
too much that America have all the liberal virtues of a triumphant 
liberalism and all the liberal virtues, too, of one that is not so triumphant. 
The American experience remains, in this sense, forever paradoxical. 

One thing in any case is clear. The political thought of the Civil 
War symbolizes not the weakness of the American liberal idea but its 
strength, its vitality, and its utter dominion over the American mind. 
The strange agonies the Southerners endured when they tried to break 
out of the grip of Locke and the way the nation greeted their effort stand 
as a permanent testimony to the power of that idea. It is not every day 
in Western history that a “great conservative reaction” dies without impact 
on the mind of a nation. 
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N OCTOBER 25, 1951 Winston Leonard Spencer Churchill won 
O the first election of his career in which his leadership of the House 

of Commons was simultaneously established. His victory continued 
the rightward trend in British national politics that was discernible in the 
1950 election. Once again the proportionate gain made by the Conserva- 
tives was greater than that of Labour, but not only did the Conservative 
alliance fail to secure an outright majority in the national poll, it also 
failed to secure as many votes as the Labour party. Rather, Labour had 
the distinction of being the party which in all history had received the 
largest vote—nearly fourteen million ballots being cast in its favor. 
Necessarily this failure of popular victory and the narrowness of the 
parliamentary majority received at once disappointed party supporters and 
denied pre-election estimates of Tory strength. 

Under these circumstances, Conservative claims to a clear mandate 
have been as unconvincing as similar Labour claims in February, 1950. 
Nor have the Conservatives been blatant in victory. The approaches of 
the leaders to the great problems of the nation have been serious and 
generally non-doctrinaire. Further, relations with Labour and Liberal 
members have been conciliatory in the main. Thus, as examples, Mr. 
Davies was offered a seat in the cabinet; Mr. Churchill pledged that his 
government would not offer legislation affecting the privileges of trade- 
unions; and he undertook not to restore University representation during 
the life of the new Parliament. 

Notwithstanding such limitations, the Conservative position in this 
Parliament appears to be better than that of Labour in the last. Not 
only does a greater spread exist between the strengths of the two parties 
(a plurality of twenty-five as opposed to seventeen in the last Commons), 
but also the six Liberals can be expected to vote with the Tories on most 
issues. The imponderable question is whether discipline can be main- 
tained within the Conservative alliance. 


I 


Comparisons between the electoral statistics of 1951 and those of 
1950 can be more precise than in the case of 1950 and 1945 since certain 
major factors remained nearly constant in the two more recent contests. 
Several of these factors may be emphasized. First, no major changes 
in constituency boundaries occurred in the twenty-months interval that 
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separated the two elections. Under provisions of the basic legislation 
a few minor changes were made, but the effect on the election was 
negligible. Second, the addition of new voters to the electorate was not 
overwhelming. Additions to the registers totaled 283,433 voters although 
167,154 less votes were cast than in 1950. A reduction of 1.17 per cent in 
over-all electoral participation accounts for this small discrepancy and at 
the same time underlines a further similarity between the two contests. 
Thirdly, a large number of the candidates in the 1950 election were again 
candidates in 1951. Of the incumbents in Parliament at its dissolution, 
593 sought re-election and a lesser but still substantial number of the 
unsuccessful candidates in 1950 again offered themselves for election in 
1951. Thus both in the rank-and-file and in the leadership of the parties, 
personnel in the two elections was very similar. Finally, the stipulations 
governing the conduct of elections put forth in the Representation of the 
People Act, 1948,' applied in both elections. The use of money for elec- 
toral purposes, postal voting provisions, use of automobiles for transporta- 
tion to polling places, and various other matters therefore were directed 
with substantial similarity in the two elections.” 

Examination of the statistical data of the 1950 and 1951 elections 
reveals significant increases in the popular support given to both major 
parties in 1951. (See Table I.) In spite of a small reduction in the total 
vote cast, the Conservatives increased their strength by nearly ten per cent 
over 1950; and the Labour party registered a gain of approximately five 
per cent. It is notable that in spite of the fact that it was the losing party, 
Labour increased its vote absolutely in 521 of the 618 constituencies in 
which it offered candidates. Indeed, Labour increased its numerical 
strength in each of the twenty-one seats that were captured from the party 
by the Conservatives. Put otherwise, more than one and three-fourths 
million persons who had not done so in 1950 supported one of the 
two major parties in 1951. Together these two parties accounted for 
approximately 97 per cent of the vote; in 1950 their combined poll had 
been slightly under 90 per cent of the whole. 

Manifestly, then, the minor parties were the real losers in the 
election. Liberal party strength declined by more than 70 per cent to 
approximately 2.5 per cent of the national total. The Communist party 
suffered a reduction of 76 per cent, polling only 22,000 votes, less than 
one-tenth of one per cent of the national total. The record of other 
minor parties is mixed. The Irish Nationalists maintained their strength 


111 & 12 Geo. 6, c. 15. 


2A study which parallels the present article was published as “The British General Election of 1950,” 
Western Political Quarterly, Vol. Ill, pp. 179-189 (June, 1950). The legal provisions governing 
conduct of elections were treated there and the description is not repeated here. The earlier 
article also considered the general election of 1945 for comparative purposes and this material is 
also omitted from the present study. 
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TaBLe I? 
Poll (in Percentage Commons Percentage of 
thousands) of Po! Seats Won Seats Won 

1950 1951 1950 1951 1950 1951 1950 1951 
Conservative Alliance’ ............ 12500 13724 43.45 47.98 298 321‘ 47.68 51.36 
Labour Alliance® ...........-.-.-.----- 13318 13981 46.29 48.88 315 296 50.40 47.36 
FG. ane 2622 731 9.12 2.55 9 6 1.44 .96 
Communist Party ...............-..-. 92 22 32 .08 0 0 .00 00 
Others 237 144 82 62 x = 48 32 

Totals 28769 28602 100.0 100.0 625 625 100.0 100.0 





1Source: Statistics were taken from the London Times publications, The House of Commons, 1950 and 

e House of Commons, 1951, but the classification of parties was not taken from this source. 

Candidates running with Conservative or Labour party support were included in the appropriate 
“alliance,”’ except for independent Liberals running with Conservative support in 1951. 


2 Includes Conservative, Conservative and Liberal, Conservative and National Liberal, Conservative and 
Ulster Unionist, Independent Liberal, Liberal and Conservative (except the borough of Halifax, 
1950), Liberal National, National, National Liberal, National Liberal and Conservative, and Ulster 
Unionist parties. In 1951 the Liberal National designation was not used. 


3 Includes Labour, Co-operative, and Irish Labour parties. 
*Includes the Speaker. 


and (if the Irish Labour vote in Belfast [West] is included within the 
Labour party) this group and the Liberals were the only minor parties 
which obtained parliamentary representation. Scottish and Welsh 
“national” groupings on the other hand were less in evidence in this elec- 
tion although the political issues that they represent are still of some 
importance. Further, schisms within the Labour party which produced 
several Independent Labour candidates in the past resulted in only one 
such instance of deviation in 1951 and that occurred in a constituency 
that had supported Labour in 1951. The intransigence of the Bevanites 
did not result in divisions within Labour in the election. The classification 
of “others” in 1950 had also included the vote for the Speaker. The 
retirement of this officer at the dissolution’ thus resulted in a further 
reduction of “minor party” strength which was apparent rather than real. 

It should also be noted here that the votes cast for minor party 
candidates reveal but a part of the national minor party strength. The 
Liberal party entered candidates in slightly more than one-sixth of the 
constituencies. Most Liberal party adherents therefore had no opportunity 
to cast a ballot for a party nominee. Other potential political followings 
were similarly thwarted; thus there were only ten Communist nominees 
in the election. 

In achieving its most recent success, the Conservatives alone among 
the parties had the advantage of being over-represented in the Parliament 
in terms of their popular vote. Approximately 48 per cent of the popular 
vote was cast for the Conservatives, but the party secured over 51 per cent 
of the parliamentary seats. In part this situation arises from the heavy 
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concentration of Labour strength in municipalities and is a fixed feature 
of British elections. Conversely, Tory strength is more evenly distributed 
and thus fewer votes are “wasted” in unnecessarily large majorities. 

The spokesmen for the British Institute of Public Opinion estimate 
this consistent party differential in effective party use of the popular 
vote at approximately two per cent of the gross poll. Shortly before the 
election Professor M. G. Kendall and Mr. Alan Stuart of the London 
School of Economics described the application of the “cube law” which 
defines this differential relationship for the News Chronicle. They esti- 
mated that popular votes of 48 and 49 per cent for the Conservative and 
Labour parties respectively would result in a parliamentary plurality of 
nineteen for the Conservatives. The final polling figures for the two 
parties were almost exactly equivalent to those percentages, but the 
actual Conservative advantage over Labour stood at twenty-five seats in 
the House of Commons.* It is probable that diversion of Liberal party 
votes accounts for this latter difference. Indeed, explanations of Tory 
parliamentary success are to be found primarily in the nature of Liberal 
party participation in the election and only secondarily in an increased 
national Conservative sentiment.‘ 

Popular participation in the election raises no major problems of 
comparison between the two elections. Electoral participation declined 
by slightly more than one per cent. (See Table II.) Analysis of constitu- 
ency results seems to indicate that this decline is the resultant of two 
opposing movements. On the one hand, participation of Liberals was 
much lower. In constituency after constituency which provided a three- 
party contest in 1950 and a two-party contest in 1951, the gross vote was 
considerably lower in 1951. On the other hand, in constituencies that were 
contested only by the two major parties in both elections, the polling 
figures indicate increased participation in instances where the strength 
of one party or the other was not overwhelming in 1950. The conclusion 
is necessarily a rough judgment only, but on the balance participation 
of major party supporters appears to have increased while that of minor 
party adherents was sharply reduced. In particular, it is evident that 


3 News Chronicle (London), October 22, 1951. On the basis of the BIPO poll of that date which found 
electoral strength of the parties to be 50 per cent (Conservative) and 47 per cent (Labour), Kendall 
and Stuart predicted a Tory plurality of 93 seats. Professor Samuel J. Eldersveld describes the 
“cube law” in the following words: “The Cube Ratio Theory was a simple rule of thumb pro- 
pounded first in 1910 before the Royal Commission on Systems of Election. In simple terms it 
states that the ratio of the seats won by the parties should be the cube of the ratio between the 
popular vote cast for them. If the ratio of the vote is A:B then the ratio of seats is A?:B%. See 
James K. Pollock, et al., “Polling Results and Prediction Techniques in the British Election of 
1950,” British Election Studies, 1950 (Ann Arbor, Michigan: Wahr Publishing Co., 1951), p. 75. 
The effectiveness of the approximation provided by the ‘‘cube law’? depends on the smallness of 
the minor party vote. Since the major parties shared 97 per cent of the vote in 1951 the “law” 
worked rather better than usual. 


4See below, section II. 
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many Liberals in constituencies for which no Liberal party candidate was 
offered refused to choose between the Conservative and Labour candidates, 
but instead considered themselves to be virtually disfranchised. 

















TABLE II? 
Registered Electorate in Valid Ballots Percentage of 
Contested Constituencies Cast Participation 
1935 29,400,476 22,001,831 74.83 
1945 33,064,704 24,060,473 72.77 
1950 34,269,764 28,769,477 83.95 
1951 34,553,197 28,602,323 82.78 








1Source: Statistics for 1935, 1950, and 1951 were taken from London Times publications cited in Table I; 
those for 1945 were taken from Parliamentary Elections (Proxy and Postal Votes), a response made 
by Mr. George Oliver (Home Office) on November 20, 1945 to an Address of the House of Com- 
mons dated November 19, 1945. N.B., in 1945, 25,037,107 votes were cast on 24,060,473 ballots, 
a consequence of plural votes in double-member constituencies. 


II 


British minor parties suffered catastrophe in the election of 1950 
when 460 candidates lost their election deposits. [It would appear, how- 
ever, that they could gain even less comfort from the 1951 results. In 
the October election only 142 minor party candidates, including 109 
Liberals, entered contests. Presumably they selected the scenes of greatest 
earlier strength. In spite of this greater caution, lack of strength equal 
to one-eighth of the total constituency poll caused 96 nominees to lose 
the £150 deposit required by British electoral law. In summary terms, 
again including the Liberals, of 142 candidates, 46 succeeded in polling 
more than one-eighth of the constituency vote, and 8 only were elected 
to office. 

This public disapprobation was meted out to all of the minor 
parties. Liberals lost sixty-six deposits; the Communists lost the deposits 
of all ten of their candidates. Similarly all four Independent Labour 
candidates, six out of ten Independents, and six of nine “nationalists” 
failed to secure the 12.5 per cent minimum. Of the later nationalist 
groupings, the Irish nationalists did enjoy greater success than most, 
electing two members of Parliament, but even they lost one election 
deposit, though the loss occurred in the English borough of Bootle. 

In spite of these dismal statistics, the activities of the Liberals as 
the principal minor party did have real significance for the election results. 
Paradoxically, the candidates that did not run had more significance than 
those that did. 
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The key to this circumstance lay in the distribution of the 1950 
Liberal vote to the 1951 nominees of other parties. Various factors were 
at work in this distribution. First, the differences of political opinion which 
had caused earlier schisms among the Liberals were still operative. The 
Liberal party reorganization of 1935 had been concomitant with the dis- 
affection of the National Liberals and with their attachment to the Con- 
servative alliance. However, there is a significant division within the 
remaining independent Liberals which makes it meaningful to speak 
of “radical” and “national” emphases. In the context of the political 
divisions of 1950, this tended to take the form of preference for the 
Labour or the Conservative parties. In particular, strong pro-Labour 
sentiment is one result of the traditional radicalism of Welsh Liberalism. 
In other areas, West England for example, Conservative emphases are 
usually dominant. 

It is difficult to estimate these preferences quantitatively. The BIPO 
made numerous pre-election attempts to analyse the Liberal “floating 
vote” but none was conclusive. The indecisive, qualitative opinion in- 
volved defied quantitative formulation. Examination of the constituency 
results suggests that the Tory advantage which was predicted was over- 
stated. Several conclusions seem justifiable, though they cannot be dem- 
onstrated with any finality. Thus it appears that a high percentage of 
Liberals refused to vote. This was less true, of course, in constituencies 
where Labour and Conservative strength was approximately equal and 
the temptation to participate greater. It seems clear enough that the 
over-all decline in electoral participation was largely a result of such 
abstention. It may also be concluded that in Wales and in industrial con- 
stituencies generally the two major parties received approximately equal 
benefit from the Liberal vote. In certain Welsh constituencies Labour 
secured distinct advantages. In the rural constituencies, Conservative ad- 
vantage would appear to have approximated sixty per cent. 

Secondly, the decisive defeat suffered by Liberal candidates in 1950 
convinced many Liberals of the hopelessness of their cause. Constituency 
results in 1951 reveal sharp declines in the Liberal vote even when the 
same Liberal candidates were present in both the 1950 and 1951 cam- 
paigns. 

Thirdly, there were enough very close constituency results in 1950 
so that small shifts in political allegiance on the part of Liberal voters 
could cause decisive results. In referring to this point, Frank Byers, a 
responsible Liberal spokesman, stipulated that a change of allegiance 
on the part of 30,000 voters resulted in Conservative gains in twenty 
constituencies.®> Certainly massive shifts were not necessary to affect the 
results. 





5 Letter to the Editor of the Times (London), November 20, 1951. 
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Conservative party headquarters fully recognized the crucial character 
of the Liberal vote and acted to capture as much of it as possible. Their 
political action in this respect took three forms. First, there was an attempt 
to convince Liberals of the identity of Liberal and Conservative interests. 
This program had begun, of course, long before the 1951 campaign; but the 
Conservatives were markedly conciliatory during the pre-election period. 
It was estimated that there was a Liberal “floating vote” of approximately 
two million in the 497 constituencies in which there were two-party con- 
tests between Conservative alliance and Labour candidates. Wooing these 
voters thus became the principal object of Conservative cordiality to the 
Liberal party. The essential if undeclared purpose of the other forms 
of Conservative policy was also to convince the orphaned Liberal of the 
seriousness and friendliness of Conservative leadership. 

Secondly, as a quid pro quo, certain Liberal candidates were given the 
official support of the Conservative machine. Of the eight constituencies 
that the Conservatives did not contest, the Liberals were given Tory help 
in seven.® In the eighth case aid was given to an Independent. In three 
of the seven cases Liberal incumbents were aided and Conservative help 
at most increased the winning plurality. It is certain in two cases and 
probable in the third that the Liberal cause would have been won without 
Tory help. In a fourth case, in Carmarthen, the Liberal incumbent won 
with a plurality of only 467 votes. Certainly his success was conditional 
on Conservative support. In Bolton (West) Conservative magnanimity 
was more definite. This constituency was won by Labour in 1950. 
In that election the Liberals stood third, polling eight thousand votes less 
than the Tories. In 1951, Conservative support of the Liberal candidate 
gained the seat for the Liberals. In two further constituencies Conserva- 
tive aid was not sufficient to upset the Labour incumbent. In Dundee 
(West), Mr. Strachey was strongly entrenched. In the seventh con- 
stituency , Colne Valley, Conservative support for Lady Violet Bonham 
Carter was given with striking showmanship. Defying all precedent, 
Mr. Churchill himself appeared on the Liberal platform to urge the elec- 
tion of the Liberal candidate. However, the resulting increase in Liberal 
strength still was not sufficient for victory. 

One point that the Conservatives sought to make in all this was 
underscored by the parliamentary results of the election. Of the six 
Liberals elected to the House of Commons, five had secured their seats 
in contests from which the Conservatives had abstained. There was more 
than a broad hint in campaign literature that union with the Conservative 


party would permit the Liberals to share in victory, but that alone they 
would be lost. 





® Bolton (West); Huddersfield (West); Colne Valley; Cardigan; Carmarthenshire (Carmarthen); Mont- 
gomery; Dundee (West). 
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The third form taken by Conservative policy relative to the Liberals 
was chastisement of those who had supported the Labour government 
before the dissolution. Lady Megan Lloyd-George in Anglesey and Emrys 
Roberts in Merioneth were the two victims of this effective, punitive Tory 
action. In both constituencies Conservative strength stood a poor third in 
1950; in both, intensive Conservative efforts were sufficient to unseat the 
incumbent Liberal in 1951; in both, the Liberals lost a constituency to 
Labour which had been held by them for years. Indeed, these two were 
the only seats gained by the regular Labour party organization in the 
election. 

On the other side of the picture, support by Liberal voters secured 
great advantage to the Conservative party. The Conservative alliance 
gained twenty-one seats from Labour in the 1951 election. Of these, 
a total of seventeen seats were gained because Liberal candidates did not 
stand in the 1951 election. The further fact that in each of these constitu- 
encies Labour secured a greater vote than it did in 1950 adds emphasis 
to the debt owed by the Conservative party to electors who formerly 
voted for Liberals. Conversely, the effect of Liberal abstention in 1951 
on the results of the election tends to confirm speculations about the 
contribution that Liberal activity in 475 constituencies made to the Labour 
cause in 1950.7 In a very real sense the Liberal party has provided an 
imbalance of power in recent elections. Certainly Liberal electoral activity 
tends to promote political views which are not subscribed to by the major 
part of Liberal party supporters. 

The distribution of party voting in still other constituencies also sug- 
gests that further advantage may accrue to the major parties from the 
decline of organized Liberalism. On the balance, the Conservatives have 
more to hope for than the Labour party. The fact that Liberal candidates 
polled a vote greater than the winning major party plurality in thirty- 
five constituencies is a rough measure of this potential effect. In twenty- 
two constituencies the Liberal poll exceeded a Conservative plurality; in 
thirteen constituencies a Labour plurality was exceeded. In seven instances 
(in Wales and London), the Labour party might expect to secure as much 
advantage as the Tories in the event of Liberal withdrawal. However, the 
traditional strength of the Liberals in Wales makes it probable that Liberal 
candidates will stand in these districts in many future elections. In Angle- 
sey and Merioneth particularly the Liberal party has been dominant for 
more than a century and Labour victories in 1951 in these two districts 
is related to Tory spleen rather than exceptional Labour strength. 

Conservative expectations of marginal additions to their own strength 
in some of the rest of the seats for which Liberal candidates contested in 
1951 are firmer, though still speculative. In particular, these include 





7 Cf. Lionel H. Laing, ‘“The So-called ‘Wasted’ Liberal Vote,’”’ in James K. Pollock, et al., op. cit., p. 114. 
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eighteen seats in which the Tory plurality was less than the Liberal vote 
and in which Liberal abstention could be expected to bolster small Tory 
majorities. Ten further constituencies declared for Labour with plurali- 
ties smaller than the Liberal vote. In these there might well be a prognosis 
of Conservative gains if Liberal candidates do not run. Certainly in the 
constituencies involved the margin of victory for either major party is 
small enough to make such marginal factors pertinent; and recent parlia- 
mentary majorities in turn make the capture or loss of a few seats highly 
significant. 


Ill 


The Conservative attack on the Labour record largely defined the 
issues of the 1951 campaign and assigned priorities to them. The election 
occurred during a critical period in Britain’s postwar international relations. 
Difficulties with Iran over petroleum resources and the crisis brought on 
by the Egyptian denunciation of the 1936 treaty with Great Britain were 
set against the complexities of the increasingly unfavorable balance-of- 
trade that troubled the final half of 1951. There is evidence, indeed, that 
the Labour government chose an early election to avoid responsibility 
for the probable domestic sequelae of these circumstances. In spite of 
these serious international problems, however, the main issues of the 
1951 election were domestic, especially the increasing cost of living. Very 
apparent inflation and higher taxes made this national condition, serious 
in 1950, even more acute in 1951. From the outset of the campaign, the 
Conservatives chose to stress these domestic rather than international 
issues. In general, the Labour party appeared willing to accept these 
Conservative stipulations. 

Four main issues, in descending order of importance, may be discerned 
in the election addresses and pamphlets of the Conservative party. The 
high cost of living as related to the allegedly restrictive economic policy 
of the Labour government and to the unfavorable balance-of-trade was 
given primary attention. Britain’s international position and problems 
under a Labour government was given secondary emphasis. Thirdly, 
attention was given to the social services and programs of nationalization. 
. Finally, the apparent divisions of authority within the Labour party which 
were occasioned by the Bevanite schism claimed Conservative attention. 
The initial plans of the Labour party appeared to call for a general 
defense of the social program developed by the Labour government. How- 
ever, Labour candidates were obliged to give serious consideration to Tory 
charges and analyses and as a result this schedule of issues also applies to 
the Labour campaign. 
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The debate on domestic issues began with living costs. The Conser- 
vative attack remained simple in its elements: In spite of contrary promises, 
in spite of great expenditures of public money to maintain an artificial 
economy, prices demonstrated a great and continuous advance under the 
Attlee governments. Moreover, tampering with the monetary system by 
Labour was at once a clear index to Britain’s economic plight and a factor 
which worsened the situation. For its part, Labour defended the record 
in several ways. First, it asserted that the inflationary trend was an 
inescapable worldwide development, but that Labour policies had mini- 
mized its impact at home. Secondly, Labour asserted that minimum prices 
had been maintained with respect to the essentials of life, basic foods and 
housing. Thirdly, the party underscored the level of employment that 
had been maintained. Since the period of the depression the question 
of employment has been major in British electoral campaigns and, im- 
plicitly at least, Labour emphasis on this point suggests that Conservative 
economic policies carry with them the threat of mass unemployment. 

Housing was also a domestic economic issue of consequence. The 
Tories continued their 1950 criticism of Labour’s slowness in fulfilling 
promises with respect to housing and again proposed their target of 300,000 
new dwelling units per year. Currently some 200,000 units are being built 
annually. The Conservatives emphasized the desirability of supplementing 
governmental building programs with a broad utilization of all available 
private resources. The issue is a vital one in current Britain since present 
building scarcely keeps abreast of current population growth, and a great 
pent-up need for housing is thus continued. The principal Labour reaction 
on this point took the form of scorn for Conservative promises. Labour 
spokesmen asserted that in fact the building program adopted by the 
governments of the past two Parliaments had strained the resources 
of the nation to the limit. 

The issue of nationalization was of minimum importance in the 
campaign. As in 1950, the Labour party deliberately avoided the issue. 
The Labour party Handbook for 1951 and its supplement indeed defended 
the accomplishments of the industries that had been nationalized by 
Labour and met specific Conservative charges, but it placed no emphasis 
on nationalization nor on its extension in Britain. The Conservative 
attack took two principal forms. First, the Conservatives underlined their 
intention to denationalize steel, both in the platform and in election 
addresses. Secondly, a Conservative program of decentralization in the 
administration of the transportation and mining industries was articulated. 
On the whole, though, the electorate appeared relatively disinterested 
in this issue. 
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The Liberal party interjected two further domestic issues. These 
were minor, but the crucial importance of the Liberal vote to the 
Conservative party gave some importance to them. One of these issues 
had to do with political devolution. The Liberal party proposes a con- 
siderable degree of regional autonomy for Wales and Scotland, including 
the establishment of subordinate parliaments for those areas; the Con- 
servatives with their strong unionist tradition and unionist allies do not. 
Secondly, the Liberals, in their obvious self-interest, stress the need for 
electoral reform which would establish some type of proportional rep- 
resentation. Mr. Churchill indicated willingness to have an expert 
examination of the problem made; but his own views hardly correspond 
with those of the Liberals. 

Problems of labor organization and of industrial relations constituted 
serious Campaign issues though they were of importance chiefly to electors 
whose votes were already committed, the trade-union members. Two 
major problems were discernible: the fears of the trade-unions that the 
privileges which had been established by Labour legislation would be 
reduced under a Tory government; and the Bevanite schism within 
the Labour party. 

The dual position of the trade-unions as major economic groupings 
in the nation and as the major political force in the Labour party had 
secured for them a stronger political position than prior to 1945. The 
Conservative party was officially on record as opposing three features of 
their strengthened position. In the first instance, the Tories opposed the 
right of any organized group of civil servants to hold office or power in 
party organizations or to indulge in party activities. Since large groups 
of workers in the nationalized industries have become civil servants, this 
Conservative position was of considerable importance to the trade-unions. 
Secondly, the Conservatives opposed the British equivalent of the closed 
shop. Finally, the Conservative party opposed the system of “contracting 
out.” Under this system, union dues—and therefore political dues—are 
automatically collected at the payroll source for all employees save those 
who have specifically “contracted out” or have taken the initiative to 
exempt themselves from the levy. During the election Mr. Churchill 
announced revised party policy on these points and pledged that, if 
elected, the Conservative party would not introduce legislation that 
would affect trade-union privileges. 

Labour’s internal problems also provided an issue of some serious- 
ness. The intransigence of Aneurin Bevan and his parliamentary follow- 
ers* which had been successfully smothered in 1950 flared once again 
and more strongly in 1951. For Labour this constituted a challenge to 





8 Mrs. Barbara Castle, T. E. N. Dreiberg, Michael Foot, John Freeman, Miss Jennie Lee, Ian Mikardo, 
and Harold Wilson. 
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Attlee leadership and a danger that the radicalism of Bevan would 
alienate the “floating vote.” The challenge to party leadership was made 
explicit during the annual Labour Party Conference held at Scarborough 
in early October. During the Conference the Bevan group secured the 
first, second, third, and sixth positions in the elections of members to the 
national Labour Party Executive, thus seating four out of twenty-three 
members on the Executive. Three anti-Bevan leaders of long standing 
were displaced, including one Labour minister, Mr. Emanuel Shinwell.® 

These divisions were increased by the Bevanite pamphlets One Way 
Only and Going Our Way which defined the rebel position for the country 
at large. The second of these, published shortly after the announcement 
of the election, attacked trade-union membership on the Labour Executive, 
and created the impression of serious Labour disharmony. However, 
during the election campaign these differences were discounted by party 
leaders, and the Bevanites also were more conciliatory. 

In their own constituencies the Bevanites were fully successful. Most 
of them increased the pluralities by which they were elected, as, indeed, 
most Labour candidates did generally. It does not appear that the schism 
affected the voting of Labour adherents. What effect, if any, it had on 
the “floating vote” is incalculable. 

Britain’s problems in foreign affairs constituted a second major source 
of campaign issues. In particular, the Conservatives alleged that Labour 
conduct of international relations had resulted in diminishment of British 
prestige abroad, in increased fiscal problems at home, and, with respect 
to the Iranian situation, in the reduction of potential British military 
power. The Conservatives charged further that these circumstances were 
tributary to Labour ineptness in the management of foreign affairs and 
to an improper definition of Britain’s national interest by the Labour 
ministry. The international crises which plagued Great Britain in 1951 
were interpreted as instances in a prolonged history of Labour mismanage- 
ment. Conversely, the Conservatives stressed the demonstrated diplomatic 
capacity of Mr. Eden and other Tory leaders and insisted that the election 
of a Conservative ministry would decrease the seriousness of Britain’s 
international problems by improving her international reputation. 

Mr. Morrison spoke in direct defense of Labour’s foreign affairs policy, 
but his defense was not very effective. The crisis character of the nego- 
tiations that he was obliged to conduct during the campaign with respect 
to Iran and Egypt necessarily restricted his public electoral discussion 
of these immediate problems. At the same time, the evident existence 
of these problems vitiated claims that Labour’s international policy was 
fully satisfactory. Indeed, serious, candid discussion of the issues of foreign 
relations generally was avoided by Labour candidates. 


®See Times (London), October 3, 1951, for a general account. 
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The foreign affairs issue was nonetheless used by Labour with some 
success. This was done through a whispering campaign which was unusual 
for a British election. This whispering campaign sought to identify the 
Conservative party with a war program and to equate Labour policies 
and peace. In particular, the charge of warmongering was brought against 
the Conservative party and its leadership. The official literature of the 
Labour party gave no support to these attacks, but by suggestion and 
indirection they were pressed on many Labour platforms and in various 
Labour journals. Indeed, they became sufficiently general so that Con- 
servative leaders, including Mr. Churchill, felt compelled to take notice 
of them and to make a defense. 


IV 


Two further matters may be considered briefly: the use of communi- 
cation media in the campaign; and the indices and analyses of electoral 
activity, especially the public opinion polls. 

The British Broadcasting Corporation continued its general policy 
with respect to the allocation of radio time to political parties. Thirteen 
broadcasts were permitted, the Labour and Conservative parties each being 
given five, the Liberal party three. The Communists, who had been 
granted a fifteen minute period in 1950, were excluded from the list 
because of the sharp reduction in the number of nominations that the 
party made. Labour spokesmen included Miss M. Herbison, Under- 
Secretary of State for Scotland, who began the BBC schedule, James 
Griffiths, R. R. Stokes, Herbert Morrison, and Prime Minister Attlee who 
concluded the political series. Winston Churchill, Anthony Eden, Dr. 
Charles Hill, Miss P. Hornsby-Smith, and Lord Woolton spoke for the 
Conservatives. Frank Byers, Dingle Foot, and Joseph Grimond broadcast 
for the Liberal party. 

The BBC made its television facilities available to the parties for the 
first time. One program each was provided for the three top parties. 
Reports indicate a cautious use of the new medium by the party groups. 
Mr. Eden’s presentation for the Conservative party was probably the 
most effective program given. Sir Hartley Shawcross and Christopher 

Mayhew appeared for Labour. Lord Samuel, who opened the series, 
_ represented the Liberal party. 

The role of the press in urging party action appears to have under- 
gone no discernible changes either in terms of the party preferences of the 
various journals or of the degree of service rendered. The Times endorsed 
the Conservative party, a step it had not seen fit to take in 1950; but its 
treatment of election news and opinion was little different than that offered 
the public in the earlier election. The Manchester Guardian continued 
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as a spokesman for Liberalism, but its tone in dealing with the Conserva- 
tives was friendly. Editorially the Times asserted, “Time for a change.” 
The same phrase was used with a terminal question mark in the Guardian. 
The two articles so titled, moreover, presented quite similar materials.'° 

The most useful general materials for the student of the 1951 election 
were provided by the Times and the Manchester Guardian. Each surveys 
both the national and the constituency scenes and provides accurate and 
responsible reports. However, neither employs a statistical analysis and 
marginal constituencies are simply recognized as such, a circumstance 
which restricts the usefulness of their pre-election data for the close 
analysis of party activity. In 1951, however, the more easily comparable 
data of the 1950 campaign made their political reporting more precise 
than was true for the previous election. The election data was con- 
veniently assembled by the Times in a bound volume entitled The House 
of Commons, 1951, a publication parallel to other volumes which have 
followed recent elections. The partisan party positions are most use- 
fully represented for the analyst by the Daily Telegraph (Conservative), 
the Daily Herald (Labour) and the News Chronicle (Liberal). 

Election data are also provided by the several public opinion polls. 
The results of three of these were published during the campaign, but 
those published by the Daily Express and the Daily Graphic were neither 
illuminating enough nor accurate enough to be useful for more than 
circulation purposes. Both made pretensions to scientific methods, but 
neither the form of presentation nor the partisan use made of the results 
suggests that such methods were primarily characteristic of the analyses. 

In effect, then, the Gallup Poll conducted by the British Institute of 
Public Opinion and published in the News Chronicle remained the prin- 
cipal source of data based on scientific sampling techniques. Six weekly 
surveys were conducted in the period immediately before the election. 
The results of these polls described a continuously lessening Conservative 
advantage. The final poll, held three days before the election, found 
that the Tory plurality had dwindled to the equivalent of 2.5 per cent 
of the electorate: Conservative strength was estimated at 49.5 per cent, 
Labour strength at 47 per cent. These figures had been weighted to ac- 
commodate the “don’t know” opinion. In the actual event, of course, 
Labour’s popular strength éxceeded that of the Conservative party by 
approximately one per cent. 

Two aspects of these polling data may be called to attention as 
partially explanatory of the deviations. First, the unattached Liberals 
presented a major difficulty. Although these voters still indentified them- 





10 See articles on the press and communication media in the 1950 campaign by S. J. Eldersveld and 
T. P. Jenkin in Pollock, et al., op. cit. See also H. G. Nicholas, The British General Election of 
1950 (London: Macmillan & Co., 1951), ch. VII. 
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selves as Liberals when interviewed, in most constituencies they were 
forced to make the difficult choice between casting a major party vote 
and failing to vote. Evidently most Liberals chose the former alternative 
and increased the major parties’ poll. These Liberals had largely been 
included in the “don’t know” category of the BIPO poll, a category that 
measured from 10 to 12 per cent during the six polls. Even when pressed 
with a battery of supplementary questions in the final poll, 3.5 per cent 
of the sample refused to specify a preference. Secondly, the opinion 
poll continues to underrepresent Labour opinion in Britain. This has 
been a phenomenon common to surveys conducted during the past 
several elections. Apparently a considerable number of consistent Labour 
supporters represent themselves to interviewers as undecided. Lack 
of information about the nature and purpose of the polls and doubts 
among the labor group about their confidential character are probable 
reasons. Of course, additional factors may also be at work, e.g., difficulties 
in preparing an adequate sample. For whatever reasons, there has been 
a persistent overrepresentation of Conservative strength. 

By-election results have also been held to be something of an index 
to national political trends. In the twenty months between elections there 
were sixteen by-elections. In no instance did a constituency change party 
hands as a result of a by-election. However, there was some tendency 
to increased Conservative pluralities. These facts might be interpreted 
as pointing to a marginal Conservative victory: indeed, they were. How- 
ever, such interpretation is much easier and clearer after the general 
election. 


In general, then, the immediate fact of Conservative victory appears 
to confirm and extend a rightward trend in British electoral opinion. 
Closer inspection reveals that in some part the change rests on the con- 
viction of a portion of the independent vote that the Conservative pro- 
gram is best for Britain. However, it also reveals that most of the 
apparent rightward shift occurred within the body of the Liberal party 
adherents. The bulk of the “floating vote” in the 1951 election appears 
to have been floating because of the absence of Liberal candidates rather 
than because persons whose political attitudes were not conditioned by 
party loyalty were converted to Conservatism. Put differently, there is 
no significant evidence that voters were converted from Labour party 
convictions. The generally dispirited character of the last months of 
Labour government and Labour’s recent internal disharmony emphasize 
this circumstance inasmuch as ample reasons for discontent among party 
supporters would seem to be present. Indeed, the election result suggests 
an increasing rigidity in party followings, and especially in the Labour 
party, rather than a disposition to political change. 
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If American law were to be represented by a single figure, said Justice Oliver 
Wendell Holmes in 1901, “skeptic and worshipper alike would agree without dispute 
that the figure could be one alone, and that one John Marshall.” .. . But half a century 
later it would be rather Holmes himself upon whose pre-eminence skeptic and wor- 
shipper alike would agree. Nor would the acknowledgment of pre-eminence be limited 
to the juristic field alone. Holmes was indubitably the greatest jurist that the English 
speaking world produced in two generations, but he was, for all his dedication to the 
law, more than a jurist, and his greatness in the law was a product of greatness of mind 
and of spirit that encompassed more than law. “The law is not the place for the artist 
or the poet,” he once said, yet he himself was artist and poet as well as jurist and 
philosopher. That his was the most distinguished mind of its time was acknowledged, 
and to a mind flexible, sophisticated, and spacious, Holmes joined a character humane, 
affluent, and magnanimous. If a civilization may be judged by its best rather than by its 
average, the career and character of Holmes suggest that American civilization had in 
two centuries achieved a maturity and distinction which few nations of the Old World 
could match.” 


HIS PRAISE is from the pen of a historian of the stature of Henry 

Steele Commager. And still others have spoken of Mr. Justice 

Holmes with the respect and reverence which many men reserve 
for their God. Mr. Felix Frankfurter wrote in his little book, Mr. Justice 
Holmes and the Constitution: 


Not anointed priests, but men with proved grasp of affairs who have developed 
resilience and spaciousness of mind through seasoned and diversified experience in a 
work-a-day world, usually in public life, are the judges who have wrought abidingly on 
the Supreme Court. 

Mr. Justice Holmes is the great exception. Though he did not bring to court the 
training of a lawyer accustomed to great affairs his work is yet in the school of statesman- 
ship. Where others are guided through experience of life, he is led by the divination 
“ the philosopher and the imagination of the poet. He is indeed, Philosopher become 

ing. 


Such verbal incense is the usual tribute to Holmes. Even detractors— 
and they are few in number—regard him as a colossus among men. 
Harold R. McKinnon, a California attorney, chides Holmes for asserting 
that law is the work of force, but comes out with a very handsome 
acknowledgment that Holmes’ ratiocinative powers gave the lie to his 
philosophy, and led him unerringly to the solutions dictated by reason 
and natural law. 

McKinnon, indeed, alleges that Holmes accepted natural law as the 
content of due process: 

. . . which included the whole gamut of natural justice. It was a far cry from 
the jungle-toothed realism of “what the crowd wants.” It was the very natural law 
that was rejected by Holmes’ philosophy. It was the doctrine that was refused a place 


in the law as an implied limitation on legislative power, but that re-entered the law 
in the express garb of due process. 


*The writer does not wish to imply that this article gives a complete picture of Mr. Justice Holmes. 
He is only suggesting some items which have been overlooked, and which must be included in 
any complete study. 

1Henry Steele Commager, The American Mind (New Haven: Yale University Press, 1950), pp. 381-82. 

2 (Cambridge: Dunster House Bookshop, 1927), p. 7. 
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And Holmes accepted it as such. For example, in one of his greatest dissents he 
said, “I think that the word ‘liberty’ is perverted when it is held to prevent the natural 
outcome of a dominant opinion, unless it can be said that a rational and fair man neces- 
sarily would admit that the statute proposed would infringe fundamental principles as 
they have been understood by the traditions of our people and our laws.” 

But what Mr. McKinnon undertakes is a perversion. To quote the 
famous Lochner dissent in which Holmes declared that he could not 
invalidate a state statute merely because he disapproved of it as evidence 
that he accepted a natural law of due process and was willing to substitute 
his moral views for the legislature’s is the hardly persuasive work of a 
special pleader. Certainly it is true that American judges have never had 
difficulty in attributing their preconceptions to the Constitution, although 
they have nearly always squared them with Holmes’ jurisprudence by 
attributing the Constitution to a sovereign people who have established 
it by an act of will. But here is the kingpin on which Holmes’ fame 
securely rests. It is true that in his dissenting opinions he refused to 
perform this legerdemain. On occasion he showed the humility that marks 
a great judge. 

But he did not write only dissenting opinions. Most of his opinions 
were majority opinions; and he wrote, as well, one book, essays, addresses, 
letters. What is astonishing is that in these sources one does find a full- 
blown conception of natural law, totally at variance with his jurisprudence. 
In that jurisprudence he announced that law is the will of the stronger— 
“the jungle-toothed realism,” as Mr. McKinnon says, “of what the crowd 
wants.” But in his letters and his essays he professes a faith which is 
formally, and even substantively, not far from that of St. Thomas Aquinas. 
The difference between the two is merely one of phraseology. 

The Churchman expressed his belief that: 

The human reason cannot have a full participation of the dictate of the divine 
reason, but according to its own mode, and imperfectly. Consequently, just as on the 
part of the speculative reason, by a natural participation of divine wisdom, there is in 
us the knowledge of certain common principles, but not a proper knowledge of each 
single truth, such as that contained in divine wisdom, so, too on the part of the practical 
reason, man has a natural participation of the eternal law, according to certain common 
principles, but not as regards the particular determination of undecided cases, which are, 
however, contained in the eternal law. Hence the need for human reason to proceed 
further to sanction them by law.* 

For Aquinas, the world is governed by a divine plan which is not 
cognizable by human reason, but which assigns place and function to man, 
who achieves moral value through submission to this larger whole. That 
this view of man’s relation to the ultimate is close to that of Holmes 
is apparent from a study of his letters and essays.° 


eee y “The Secret of Mr. Justice Holmes,” 36 American Bar Association Journal 261, 


4 Basic Readings of St. Thomas Aquinas (Ed. Pegis. New York: Random House, 1945), Vol. II, pp. 751-2. 
5 Justice Holmes to Dr. Wu: An Intimate Correspondence, 1921-1932 (New York: Central Book Company, 

p. 15-16. “A man’s spiritual history is best told in what he does in his chosen line. Life 
having thrown me into the law, I must try to put my feeling of the infinite into that, to exhibit 
the detail with such hint of a vista as I can, to show in it the great line of the universal.” 
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Holmes was sure that man’s place in the universe is one of service 
to the universe; he taught submission rather than defiance. He objected 
frequently to those whom he called “little gods” who attributed to them- 
selves an importance which eclipsed the universe. Discussing possible 
philosophies of life, Holmes wrote: 


I care not very much for the form if in some way he has learned that he cannot 
set himself over against the universe as a rival God, to criticize it, or shake his fist at the 
skies, but that his meaning is its humble instrument of the universal power. It seems 
to me that this is the key to intellectual salvation, as the key to happiness is to accept 
a like faith in one’s heart, and to be not merely a necessary but a willing instrument in 
working out the inscrutable end.’ 


To speak of an inscrutable end is to give form, meaning, and direction 
to the universe, and at the same time to deny that this end or direction 
can be understood by man.’ Yet man, lacking understanding, is to be 
a willing means of attaining this end. He must submit passively to the 
transcendent good, which earns its title of good by its mere existence. 
Here is the attribution of virtue to nature, which is the hallmark of 
natural law. In writing to his Chinese friend Wu, Holmes confessed: 


I believe that we are in the universe, not it in us, that we are part of an unimagin- 
able, which I will call a whole in order to name it, that our personality is a cosmic 
ganglion, that just as when certain rays meet and cross there is a white light at the 
meeting point, but the rays go on after the meeting as they did before, so, when certain 
other streams of energy cross, the meeting point can frame a syllogism or wag its tail. 
I never forget that the cosmos has the power to produce consciousness, intelligence, 
ideals, out of a like course of its energy, but I see no reason to assume that these ulti- 
mates for me are cosmic ultimates. I frame no predicates about the cosmos. I suspect 
that all my ultimates have the mark of the finite about them, but as they are the best 
I know I have given them practical respect, love, etc., but inwardly doubt whether they 
have an importance except for us and as something that with or without reasons the 
universe has produced and therefore for the moment has sanctioned.® 


Validity attaches to the cosmos. Man has value as a part of the 
whole. What is merely personal must be suspect as transitory and trivial; 
but he who surrenders to the universe achieves its purpose, serves the 
good. In a speech on the occasion of the fiftieth reunion of the Harvard 
class of 61, Holmes said: 


® Morris Cohen, The Faith of a Liberal (New York: Henry Holt, 1946), pp. 26-27, says: “Holmes remained 
throughout his life essentially an agnostic. Nevertheless in all essentials the Puritan tradition 
continued to dominate his mind. Instead of the glory of a personal God he substituted the 
‘unimaginable whole’ of reality, which served equally well to teach the lesson of humility.” We 
may question whether submission to an unimaginable whole is really equivalent to humility. 


™O. W. Holmes, Collected Legal Papers (New York: Harcourt Brace, 1920), p. 166. 


8 Justice Holmes to Dr. Wu, p. 24: “If I were dying my last words would be: Have faith and pursue 
the unknown end.” 

®Ibid., p. 35. This equating of ought with is, and Holmes’ concept of an ‘“‘unimaginable whole,” 
approach Hegel. See George H. Sabine, A History of Political Theory (New York: Henry Holt, 
1937), Chap. 30. In Hegel’s view, the state requires “‘the sacrifice of property and life, as well 
as of opinion and everything else naturally comprised in the compass of life.’ Hegel’s Philosophy 
of Right (Ed. T. M. Knox. Oxford: Clarendon Press, 1942), p. 209. Compare Holmes’ view that 
“the flag is but a bit of bunting to one who insists on prose. Yet, thanks to Marshall and to the 
men of his generation—and for this above all we celebrate him and them—its red is our life blood, 
its stars our world, its blue our heaven. It owns our land. At will it throws away our lives.” 
Collected Legal Papers, p. 271. 
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When one listens from above to the roar of a great city, there comes to one’s ear— 
almost indistinguishable, but there—the sound of church bells, chiming the hours, or 
offering a pause in the rush, a moment for withdrawal and prayer. Commerce has 
outsoared the steeples that once looked down upon the marts, but still their note makes 
music of the din. For those of us who are not churchmen the symbol still lives. Life 
is a roar of bargain and battle, but in the very heart of it there rises a mystic spiritual 
tone that gives meaning to the whole. It transmutes the dull details into romance. It 
reminds us that our only but wholly adequate significance is as part of the unimagin- 
able whole. It suggests that even while we think that we are egotists we are living to 
ends outside ourselves.” 


This puts Holmes’ respect for force, for success, in a new perspective. 
Out of the welter of fact emerges value; and the value irradiates the facts 
from which it emerges. In the natural law philosophy, in the form in 
which Holmes cast it as in other forms, there is a strain of almost cal- 
culated brutality. If fact and value are equated, only failure is evil. That 
which prevails vindicates itself by its very success. Survival earns the palm 
from nature. 

Among Holmes’ collected legal papers is an essay on natural law." 
His chief objection to the doctrine is that man seeks to equate his hopes 
and faith with the will of the universe, and thus to create the eternal 
from what is finite and human. Yet it is striking that in the closing para- 
graph he proceeds to an affirmation of natural law. He rejects the natural 
law of Cicero but embraces that of Hegel. 


It is enough for us that the universe has produced us and has within it, as less 
than it, all that we believe and love. If we think of our existence not as that of a little 
god outside, but as that of a ganglion within, we have the infinite behind us. It gives us 
our only but our adequate significance. A grain of sand has the same, but what com- 
petent person supposes that he understands a grain of sand? That is as much beyond 
our grasp as man. If our imagination is strong enough to accept the vision of ourselves 
as parts inseverable from the rest, and to extend our final interests beyond the country 
of our skins, it justifies the sacrifice even of our lives for ends outside of ourselves. The 
motive, to be sure, is the common wants and ideals that we find in man. Philosophy 
does not furnish motives, but it shows men that they are not fools for doing what they 
already want to do. It opens to the forlorn hopes on which we throw ourselves away, 
the vista of the farthest stretch of human thought, the chords of a harmony that breathes 
from. the unknown.” 


This paragraph is not the only, but it is perhaps the best, example 
of the essential mysticism of Holmes’ position. He accepts an unknowable 
universe that gives value to human existence and to which man owes 
obedience. This exceeds the reach of human understanding, and there- 
fore life must be an act of faith. Man acts as he must and hopes that 
the universe approves; his fight, his struggle is blind so far as his own 
vision is concerned. Yet when man accepts his role of ganglion, the 
infinite stands behind him and gives approval to his acts. 


1 Quoted by Max Lerner in The Mind and Faith of Justice Holmes (Boston: Little, Brown, 1943), p. 25. 
11 Collected Legal Papers, p. 302. 
2 Ibid., p. 306. 
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This regard for the purposes of nature made Holmes a subscriber to 
the eugenics of his day. He was firmly convinced that the means to social 
renovation was the breeding of a select race.** He often expressed his 
objection to socialism in these terms. Writing to Wu he said: 


I think it is a manifest humbug to suppose that even relative universal bliss is to 
be reached by tinkering with property or changing forms of government so long as every 
social improvement is expended in increased and unchecked propagation. I shall think 
socialism begins to be entitled to serious treatment when and not before it takes life in 
hand and prevents the continuance of the unfit.” 


This was not a makeweight objection to an unwelcome creed. It was 
itself a major point, perhaps the central point, in Holmes’ own creed. 

Those who will the end should not shrink from the means. Holmes 
was clear enough on what it meant to take life in hand. In a letter to Sir 
Frederick Pollock he acknowledged that it was other men’s lives he wished 
to take in hand. 


But I do think that man at present is a predatory animal. I think that the sacred- 
ness of human life is purely a municipal ideal of no validity outside of jurisdiction. 
I believe that force, mitigated so far as may be by good manners, is the ultima ratio, 
and between two groups that want to make inconsistent kinds of world I see no remedy 
except force. I may add what I no doubt have said often enough, that it seems to me 
that every society rests on the death of men as does also the romantic interest of long 
inhabited lands. I should be glad, to speak Hibernianly, if it could be arranged that the 


death should precede life by provisions for a selected race, but we shall not live to 
see that.” 


In 1915 Holmes stated the same views in the Illinois Law Review. 


I believe that the wholesale social regeneration which so many now seem to expect, 
if it can be helped by conscious, co-ordinated human effort, cannot be effected appre- 
ciably by tinkering with the institution of property but only by taking in hand life and 
trying to build a race.” 


It is given to relatively few men to take life in hand. When the 
opportunity came Holmes’ way, he showed no diffidence. In 1927, there 
came before the Supreme Court, in Buck v. Bell,’* a Virginia statute for 
the sterilization of such mentally defective persons as should find their 
way into state institutions. Carrie Buck, the daughter and the mother 
of persons allegedly defective, was found to be “the probable potential 
parent of socially inadequate offspring,” as Holmes elegantly phrased 
it. Carrie Buck protested that she was being deprived of life and liberty 
without due process of law. Holmes made short work of this contention. 


13 Collected Legal Papers, p. 296: “I do not pin my dreams for the future to my country or even to my 
race. I think it probable that civilization somehow will last as long as I care to look ahead— 
perhaps with smaller numbers, but perhaps also bred to greatness and splendor by science.” 

14 Justice Holmes to Dr. Wu, p. 31. 

18 The Holmes-Pollock Letters (Cambridge: Harvard University Press, 1941), Vol. II, p. 36. 

36 10 Illinois Law Review 1, 3 (1915). 

17 274 U.S. 200 (1927). 
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We have seen more than once that the public welfare may call upon the best 
citizens for their lives. It would be strange if it could not call upon those who already 
sap the strength of the State for these lesser sacrifices, often not felt to be such by those 
concerned, in order to prevent our being swamped with incompetence. It is better for all 
the world if, instead of waiting to execute degenerate offspring for crime, or to let them 
starve for their imbecility, society can prevent those who are manifestly unfit from 
continuing their kind. The principle that sustains compulsory vaccination is broad 
enough to cover cutting the fallopian tubes. . . . Three generations of imbeciles are 
enough.” 


Felix Frankfurter, in commenting on this case among others, wrote: 


These opinions are the more significant in that, not infrequently, they come from 
a man who, as judge, enforces statutes based upon economic and political theories which 
he does not share and of whose efficacy in action he is skeptical. The judicial function 
here reaches its highest exercise.” 


This, of course, is simply untrue of Buck v. Bell. Holmes was enthusias- 
tically in favor of the sterilization of the mentally unfit; otherwise he might 
not have been persuaded by his own argument. 

Justice Holmes disposes of the objection that the statute is 
biologically unsound by leaving this question to the legislature. (Parenthet- 
ically we may note that the next time a sterilization statute came before 
the Court less respect was shown for the wisdom of the legislature.?°) 
Holmes then turns to a justification of sterilization. He attaches great 
importance to the argument that Virginia is calling on those who sap the 
strength of the state to make a lesser sacrifice than is made by the best 
in giving their lives to protect the state. This is the “greater and less” 
argument which we shall encounter elsewhere in Holmes. It appears 
to have no validity. Presumably a man who fights for the state is fighting 
because he wishes to protect his family, his property, his freedom. His 
own interests and those of the state coincide. The interests of Carrie 
Buck can be made to coincide with those of the state only by postulating 
a transcendent value in the state, so that the true interest of citizens 
lies in self-immolation. Carrie Buck is to find her reward in the assur- 
ance that she is no longer a drain on the strength of the state. The 
argument from compulsory vaccination contains the same error. Vaccin- 
ation protects the individual and gives him freedom from disease; it does 
not restrict his freedom. 

Mr. Justice Holmes brings the argument to a close with the Olympian 
statement that “Three generations of imbeciles are enough.” Enough for 
what? Not enough to show that the person concerned can produce nothing 


18 J. H. Landman, Ph.D., J.D., J.S.D., Human bem gga ate sd York: Macmillan, 1932), p. 98, says: 
“The opinion is astoundingly brief and u The jurist is disconcerted by the 
absence of citations to support its legal guhutiien — the psychiatrist and sociologist are equally 
surprised by the lack of a thorough understanding of the field of eugenics.” 

1 Frankfurter, op. cit., p. 33. 


2 Skinner v. Oklahoma, 316 U.S. 35 (1942). 
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but feeble-minded offspring.2* And if not this, what else could it be 
enough of? Enough, perhaps, of this kind of people in Mr. Justice Holmes’ 
world. But is not Carrie Buck a universal ganglion produced by the 
unimaginable whole? Like other disciples of natural law, Holmes wishes 
to practice some selection on nature. The cosmos needs correction; its 
role, indeed, is to supply a moral sanction to the taking of life in hand. 

Holmes not only wanted “a virile race bred to greatness by science” ?* 
but also an economic system bred to greatness by combination. He was 
consistently in favor of combination. While he was still on the Massachu- 
setts bench he wrote in the Vegelahn case that: 

It is plain from the slightest consideration of practical affairs, or the most super- 
ficial reading of industrial history, that free competition means combination, and that the 
organization of the world, now going on so fast, means an ever-increasing might and 
scope of combination. It seems to me futile to set our faces against this tendency. 
Whether beneficial on the whole, as I think it, or detrimental, it is inevitable unless 


fundamental axioms of society, and even the fundamental conditions of life, are to 
be changed. 


One of the eternal conflicts out of which life is made up is that between the effort 
of every man to get the most he can for his services, and that of society, disguised under 
the name of capital, to get his service for the least possible return. Combination on the 
one side is patent and powerful. Combination on the other is the necessary and desirable 
counterpart if the battle is to be carried on in a fair and equal way.” 


This opinion is usually thought of as a blow for labor, but in reality 
it is a tract for the freedom to combine. After Holmes’ appointment to the 
Supreme Court, President Theodore Roosevelt had counted on Holmes 


to support him in his trust-busting campaign; but in the Northern Securities 
case? Holmes refused to go along with a law which he believed would 


21 Henry A. Cotton, Medical Director of the New Jersey State Hospital at Trenton, in his “Inheritance 
in Mental Disorders,’’ published in Eugenics, Genetics and the Family, Scientific Papers at the 
Second International Congress of Eugenics (Baltimore: Williams and Wilkins, 1923), pp. 170-2, 
says: “‘At the State Hospital in Trenton an intensive study was made of the hereditary factors 
in mental disorders and the investigation was continued for a period of five years. Some 50,000 
individuals were charted, and as was the case in other hospitals many families were found afflicted 
with insanity. On the other hand a number of cases, large enough to be conspicuous, were found 
in which there was no hereditary taint. These so-called negative families seemed to me to be 
more important than the positive ones. Further, after carefully studying the material, no laws 
could be deduced, no inheritance of definite type, but rather a mixed and confusing array of facts 
which offered little help in solving the problem of the causation of the functional mental disorders. 
In spite of the obvious evidence in some cases of the inherited character of these disorders, in_a 
large number of instances the negative cases would loom up in disconcerting manner and weaken 
our confidence in the importance of heredity.’ 

ther authorities are im agreement with Mr. Cotton. J. B. S. Haldane says that mental 
defectiveness is not “‘strongly inherited.”” ‘Of 345 Birmingham children one or both of whose 
parents were defectives, only seven and a half per cent were at special schools or reported for 
special school examination. Another eighteen and a half per cent were backward. A few were 
even above the average.” What is Life? (New York: Boni and Gaer, 1947), pp. 60-61. 

It will be remembered that the Virginia statute involved in Buck v. Bell provided for steriliza- 
tion only of those in public institutions, and thus had its chief incidence on the poor. Justice 
Holmes held that this did not violate the equal protection clause. Haldane makes another inter- 
esting comment: “The fact that eugenic legislation has nowhere been directed against inbreeding, 
which is a serious source of congenital disease, is certainly an argument for the opponents of 
eugenics, who think that the eugenic movement is motivated by class hatred or a desire to 
mutilate our fellows, rather than a genuine wish for racial improvement.” Op. cit., pp. 1 

22 Collected Legal Papers, p. 296. 

23 Vegelahn v. Guntner, 167 Mass. 92, 108, 44 N.E. 1077 (1896). 

24 Northern Securities Co. v. United States, 183 U.S. 197 (1904). Holmes later wrote: “But I don’t 

isguise my belief that the Sherman Act is a humbug based on economic ignorance and incompe- 
tence, and my disbelief that the Interstate Commerce Commission is a fit body to be entrusted 
with rate-making. . . .”” Holmes-Pollock Letters, Vol. 1, p. 163. “I agree however that there are 


great wastes in competition, due to advertisement, superfluous reduplication of establishments, 
etc. But those are the very things the trusts get rid of.” Ibid., p. 124. 
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“make eternal the bellum omnium contra omnes.” The protest against 
the attempt to disintegrate society into individual atoms continued in the 
Lochner case.”° It is significant that Holmes drove home his point with 
a reference to Herbert Spencer, the supreme advocate of individualism. 
“The fourteenth amendment,” he wrote, “does not enact Mr. Herbert 
Spencer’s Social Statics. Holmes is here expressing the same disapproval 
of legal suppression of combination as in the Northern Securities case. In 
the earlier case he resisted the majority judgment expressed in the Sher- 
man Act; in the later one he sympathizes with the state statute. When 
seen in this line of development, a dissent which in the past has been 
hailed as a brave statement of liberalism is seen to be as much misunder- 
stood by the liberals as the decision in the Vegelahn case was by the 
President. The real protest in this dissent was not against a conservative 
interpretation of the Constitution, but against a laisser-faire philosophy 
which would lead to an atomization of society. 

This is not the stereotype of Holmes. It is usually supposed that he 
was a champion of free speech and civil rights, that he was compassionate 
and solicitous for the defenseless in the same way as Brandeis and Rut- 
ledge and Murphy and Black. An examination of the cases does not 
support this view.”° 

It is in the domain of free speech that Holmes has received the 
greatest part of his praise. Oswald Garrison Villard wrote: “There were 
no ‘buts’ in his defense of the fundamentals; none of that hateful, self- 
contradictory stupidity which says: ‘I believe in free speech, but there 
are limits beyond which it must not go.’” ** This statement goes beyond 
most in its disregard for the facts. It is the high-water mark of the 
Holmes myth. Holmes’ contribution in this field needs to be reviewed 
and reappraised.?* 

While a member of the Supreme Judicial Court of Massachusetts, 
Holmes showed disregard for free speech in two cases which as precedents 
still plague the law: Commonwealth v. Davis?® and McAuliffe v. New 
Bedford.*° He showed the same attitude in two cases which arose early 
during his tenure on the Supreme Court. 


2% Lochner v. New York, 198 U.S. 45 (1905). 


26 Cohen, op. cit., p. 29: “Indeed, for a thoroughly civilized man, which Holmes was in the best sense 
of the word, he shows a remarkable absence of sympathy or compassion for the sufferings and 

, faults of mankind.” 

27 ‘Men and Issues, The Great Judge,’’ Nation, Vol. 140, p. 323 (1935). 


28 John Raeburn Green, “The Supreme Court, The Bill of Rights and the States,’”’ 97 University of 
Pennsylvania Law Review 608, 634, points out the fundamental distinction between legislative 
experiments restricting speech and other legislative experiments. ‘‘The interests in which Mr. 
Justice Holmes felt the states should be free to engage were social or economic, not ‘experiments’ 
(essentially counter-experimental) in abridging the First Amendment freedoms.’’ Yet Holmes so 
little understood that restrictions on speech are counter-experimental that in his dissent in Bartels 
v. Iowa, 262 U.S. 404 (1923), he would sanction a limitation on the right to teach living foreign 
languages in public schools in the name of experiment. 

Mass. 485 (1886). This decision upheld the right of the city of Boston to require a license for 
speaking on the City Common. 


Mass. 216 =. This case upheld the right of the city of New Bedford to remove a policeman 
for political activity. Holmes dismissed the policeman’s claim to a right to discuss politics with 
the now famous epigram: ‘“‘The petitioner may have a constitutional right to talk politics, but he 
has no constitutional right to be a policeman.” 
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The first case was Patterson v. Colorado.*! Patterson published certain 
articles and a cartoon which questioned the motives and conduct of the 
Supreme Court of Colorado in cases still pending. The court held the 
publisher in contempt of court. Patterson maintained that the articles 
were true, that he published them from a sense of public duty, and that 
he had the right under the Constitution of the United States to prove 
their truthfulness. The case was dismissed for want of jurisdiction for 
reasons which are not germane to the present inquiry. However, Holmes 
did in the opinion confine freedom of press to freedom from previous 
restraint. He said: 

In the first place, the main purpose of such constitutional provisions is “to prevent 
all such previous restraints upon publications as had been practiced by other govern- 
ments,” and they do not prevent the subsequent punishment of such as may be deemed 
contrary to the public welfare. The preliminary freedom extends as well to the false 
as to the true; the subsequent punishment may extend as well to the true as to the false. 

The next was Fox v. Washington.*? Fox and his friends were nudists, 
and four of their colony had been arrested for indecent exposure. The 
arrest prompted the publication of an article entitled “The Nudes and 
the Prudes” which denounced the suppressors of the nudist colony as 
prudes and predicted that a boycott would be placed against those who 
interfered with the freedom of the colony. The article said: “The boycott 
will be pushed until these invaders will come to see the brutal mistake 
of their action and so inform the people.” Those responsible for the 
article were arrested on the charge of inciting nudists to a disregard for 
the law. The defense argued that this was a denial of freedom of the 
press and as such was contrary to the Fourteenth Amendment. The Court 
held that the Washington statute punished the publishing of utterances 
which “if directed to a particular person’s conduct, generally would make 
him who uttered them guilty of a misdemeanor if not an accomplice 
or a principal in the crime encouraged and deals with the publication of 
them to a wider and less selected audience.” This, said Holmes, was what 
the article indirectly but unmistakably did. Thus the case ended in 
triumph for the “Prudes.” 

The law of free speech really begins with the cases tried under the 
Espionage Act of 1917. The first of the four cases which reached the 
Supreme Court was Schenck v. United States.** The indictment of 
Schenck charged that in order to: 

. . obstruct the recruiting and enlistment service of the United States, the defend- 
ant wilfully conspired to have printed and circulated to men who had been called and 


accepted for military service under the Act of May 18, 1917, a document set forth and 
alleged to be calculated to cause such insubordination and obstruction. 


31205 U.S. 554 (1907). 
32 236 U.S. 273 (1915). 
33249 U.S. 47 (1919). 
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It was proved that Schenck and others had, with knowledge of their 
status, mailed to men who had passed the draft board a leaflet denouncing 
the war and calling upon them to refuse to serve. Mr. Justice Holmes, 
writing for a unanimous Court, held that the Espionage Act was consti- 
tutional, and that the defendants were not protected by the First Amend- 
ment to the Constitution. The limits of free speech were to be determined 
by the “clear and present danger” test, here set forth for the first time. 
“The question in every case is whether the words used are used in such 
circumstances and are of such a nature that they will bring about the 
substantive evils that Congress has a right to prevent.” 

The second case was Frohwerk v. United States.** Frohwerk was 
indicted on the same charge as Schenck. He had published a paper which 
denounced the war with Germany, praised the Germans, and implied 
that he favored the desertion of those who were called to service. He 
was convicted of obstructing the recruiting service of the United States. 
Frohwerk had made no special effort to reach those subject to military 
service. The mere circulation of the paper was enough for conviction. 
Holmes once again wrote the opinion: 


But we must take the case on the record as it is, and on that record it is impos- 
sible to say that it might not have been found that the circulation of the paper was in 
quarters where a little breath would be enough to kindle a flame and that the fact was 
known and relied upon by those who sent the paper out. 


The third case was Debs v. United States.*® Here it was charged that 
the defendant “caused and incited and attempted to cause and incite 
insubordination, disloyality, mutiny, and refusal of duty in the military 
and naval forces of the United States” by delivering a speech which con- 
tained these seditious words: 


I have just returned from a visit over yonder [pointing to the workhouse], where 
three of our most loyal comrades are paying the penalty for their devotion to the cause 
of the working class. They have come to realize, as many of us have, that it is extremely 
dangerous to exercise the constitutional right of free speech in a country fighting to 
make democracy safe in the world.” 


Mr. Justice Holmes wrote the opinion upholding the conviction of Debs. 
Debs was convicted by the gloss put on his words. There were introduced 
in evidence at the trial the records of several socialists who had been 
convicted of opposition to the war, in order to show that when Debs 
spoke of these persons it was his intent to endorse the utterances for 


4249 U.S. 204 (1919). 
35 249 U.S. 211 (1919). 


%¢ Arthur M. Schlesinger, Jr., ed., Writings and Speeches of Eugene V. Debs (New York: Hermitage 
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which they were convicted. This use of the records was challenged before 
the Supreme Court. In disposing of the question Mr. Justice Holmes 
wrote: 

The defendant purported to understand the grounds on which these persons were 
imprisoned and it was proper to show what those grounds were in order to show what 


he was talking about, to explain the true import of his expression of sympathy and to 
throw light on the intent of the address so far as the present matter is concerned. 


Also admitted as evidence were an “Anti-War Proclamation and Pro- 
gram” and a statement issued by Debs about an hour before the Canton 
speech in which he said that he approved of the proclamation in sub- 
stance and spirit. On this point Holmes said: 

Its [the program’s] first recommendation was, “continued active and public opposi- 
tion to the war, through demonstrations, mass petitions and all other means within our 
power.” Evidence that the defendant accepted this view and this declaration of his 
duties at the time that he made his speech is evidence that if in that speech he used 


words tending to obstruct the recruiting service he meant that they should have that 
effect. 


For the rest, Holmes declared that the evidence in this case met the test 
laid down in the Schenck case. Light is thrown on Holmes’ attitude by a 
letter to Pollock. 

I am beginning to get stupid letters of protest against a decision that Debs, a noted 
agitator, was rightly convicted of obstructing the recruiting service so far as the lew 
was concerned. I wondered that the Government should press the case to a hearing 
before us, as the inevitable result was that fools, knaves and ignorant persons were 
bound to say he was convicted because he was a dangerous agitator and that obstruction 
of the draft was pretense. How it was with the jury of course I don’t know, but of 
course the talk is silly as to us. There was a lot of jaw about free speech, which I dealt 
with somewhat summarily in an earlier case—Schenck v. U.S.—also Frohwerk v. U.S. 
As it happens I should go farther probably than the majority in favor of it, and I daresay 
it was partly on that account that the C. J. assigned the case to me.” 


It is interesting that Holmes did not feel that in the Schenck case 
he had struck a blow for freedom, as is always supposed; he had “dealt 
somewhat summarily” with “a lot of jaw about free speech.” Apparently 
the circumstance that Schenck had circularized the draftees was not the 
real occasion for his conviction. Frohwerk had not aimed at draftees, 
and Debs had been as circumspect in his language as human ingenuity 
could contrive. Holmes’ conversion to free speech is not yet. 

It is on the basis of the dissent in the Abrams case** that the liberals 
claim Holmes as their own.*® This case is notable for two things. The 
majority applied to free speech the “dangerous tendency” test; and Holmes 
opposed to it a “clear and present danger” test which is now for the first 
37 Holmes-Pollock Letters, Vol. 2, p. 7. Earlier Holmes had referred to attacks on the Court in an 

address: ‘The attacks upon the Court are merely an expression of the unrest that seems to wonder 

vaguely whether law and order pay. When the ignorant are taught to doubt they do not know 


what they safely may believe. And it seems to me that at this time we need education in the 
obvious more than investigation of the obscure.’’ Holmes, Collected Legal Papers, pp. 292-3. 


%8 Abrams v. United States, 250 U.S. 616 (1919). 


39 For the definitive explosion of the Holmes-liberal myth see Irving Bernstein, ‘““The Conservative Mr. 
Justice Holmes,”” New England Quarterly, Vol. 23, p. 435 (1950). 
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time given a distinctive meaning. Abrams and his friends had prepared 
and distributed in New York City leaflets which denounced the govern- 
ment for interfering with the Russian revolution by sending troops to 
Russia. This complaint was coupled with the usual condemnation of 
the capitalists of the world, especially those of the United States, and with 
a ringing call to the workers of the United States to halt or slow down 
war production so that arms would not be available to fight the workers 
of Russia. Mr. Justice Clarke for the majority of the Court held that the 
necessary effect of this pamphlet was obstruction of the war which was 
then being pursued against Germany. Ingenuously or disingenuously, he 
assimilated a dissipation of the war effort in an undeclared war on Russia 
to the declared war on Germany, saying: 

These excerpts sufficiently show that while the immediate occasion for this partic- 
ular outbreak of lawlessness on the part of the defendant alien anarchists may have 
been resentment caused by our Government sending troops into Russia as a strategic 
operation against the Germans on the eastern battle front, yet the plain purpose of their 
propaganda was to excite at the supreme crisis of the war, disaffection, sedition, riots 
and as they hoped revolution, in this country for the purpose of embarrassing and if 
possible defeating the military plans of the Government in Europe. (Italics supplied.) 
Mr. Justice Holmes entered the dissent which ranks with the dissent in the 
Lochner case as his chief claim to fame. It is written with the grace and 
fluency which Holmes spent on even his most commonplace opinions. Of 
it Max Lerner has said: 

It is in pursuance of his belief that it is for their creed that the defendants are 
being punished that Holmes gives voice to the eloquent essay on the competition of 
ideas with which the opinion closes. I can add little to what has been said in comment 
on Holmes’ language. It has economy, grace, finality, and is the greatest utterance on 
intellectual freedom by an American, ranking in the English tongue with Milton and 
Mill. 

That Holmes after the Abrams case did not return to his views of the 
Debs case is demonstrated by his dissent in Gitlow v. New York.*? Ben- 
jamin Gitlow was convicted under the New York Criminal Anarchy 
Act of 1902. He had written a pamphlet, The Left Wing Manifesto, 
which contained a statement of the creed of revolutionary socialism. The 
Supreme Court affirmed the decision of the state court. In the course 
of the majority opinion it was held that freedom of speech was to be 
considered protected under the Fourteenth Amendment. This was a 
step forward. In his dissent Holmes again set forth the “clear and present 
danger” test, and stated his conviction that the test was not met in 
this case. 

If what I think the correct test is applied, it is manifest that there was no present 
danger of an attempt to overthrow the government by force on the part of the admittedly 


small minority who shared the defendant’s views. It is said that this Manifesto is more 
than a theory, it was an incitement. Every idea is an incitement. It offers itself for 


# Lerner, op. cit., p. 306. 
41 268 U.S. 652 (1925). 
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belief and if believed it is acted on unless some other belief outweighs it or some failure 
of energy stifles the movement at its birth. The only difference between the expression 
of an opinion and an incitement in the narrower sense is the speaker’s enthusiasm for 
the result. Eloquence may set fire to reason. But whatever may be thought of the 
redundant discourse before us it had no chance of starting a present conflagration. If in 
the long run the beliefs expressed in proletarian dictatorship are destined to be accepted 
by the dominant forces of the community, the only meaning of free speech is that they 
should be given their chance and have their way. 


One may admit the debt of free speech to Holmes and yet recognize 
the limits of his own intentions. The clear and present danger test is 
sufficiently unsatisfactory at best,*? and it does not appear at its best in 
Holmes. It permitted the conviction of Debs for the utterance of the 
most restrained of remarks. Certainly the Abrams dissent is brilliant. 
But it must not be forgotten that the defendants were, as Holmes points 
out with something less than sympathy, “poor and puny anonymities.” 
They offered no real threat to the Olympus inhabited by our Yankee 
deity. With Debs it was otherwise. The Hoosier Prometheus was “a 
noted agitator” whose star seemed to be in the ascendant, the champion 
of a real “fighting faith.” Had Holmes written the Abrams dissent in the 
Debs case, it would be all that Mr. Lerner claims for it. As it is, there 
is a hollow ring to the finely turned phrases. Debs was convicted, not 
because of what he said, but because of what he was; and it is impossible 
to resist the conclusion that the conviction was affirmed for the same 
reason. 

The same factors seem to be at work in others of Holmes’ decisions in 
the field of civil rights. One of the first cases in this field for which 
Holmes wrote the opinion was Moyer v. Peabody.** 

Moyer was president of the Western Federation of Miners. He was seized by order 
of the Governor and held in prison from March 30, 1904, until the 20th of June of the 
same year. He alleges that his imprisonment was without probable cause, that no com- 
plaint was filed against him, and that (in that sense) he was denied access to the courts 
of the state, although they were open during the whole time. In these proceedings it 
appeared that the Governor had declared a county to be in a state of insurrection, had 
called out troops to put down the trouble, and had ordered that the plaintiff should be 
arrested as a leader of the outbreak, and should be detained until he could be discharged 


with safety, and that then he should be delivered to the civil authorities and dealt with 
according to law. 


The majority opinion, written by Mr. Justice Holmes, held: 


It is admitted, as it must be, by the plaintiff in error, that the Governor’s declara- 
tion that a state of insurrection existed is conclusive of that fact. . . . If the Governor 
can use the power to put down insurrection to kill persons he may use the milder 
measure of seizing the bodies of those whom he considers to stand in the way of 
restoring peace. So long as such arrests are made in good faith, and in the honest belief 
that they are needed in order to head the insurrection off, the Governor is the final 
judge and cannot be subjected to an action after he is out of office, on the ground that 
he did not have reasonable ground for his belief. . . . When it comes to a decision by 
the head of the state upon its life, the ordinary rights of individuals must yield to what 
he deems the necessities of the moment. Public danger warrants the substitution of 
executive process for judicial process.“ 


42See Alexander Meiklejohn, Free Speech (New York: Harper, 1948). 
43212 U.S. 78 (1909). 
#212 U.S. at 85. 
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As in Buck v. Bell, Holmes relies on the greater and less argument. 
If the Governor may shoot those engaged in an insurrection, he may seize 
the bodies of those he considers to stand in the way of restoring peace, 
even though they are charged with no offense. If he may shoot the 
guilty, he may imprison the guiltless. Holmes places weight on the 
assumption that the action of the Governor was taken in good faith, 
and asserts that good faith validates an arbitrary and capricious act. But 
the good faith of the executive is not open to investigation, and after all 
it may not be important, if we are to take this sentence seriously: “It is 
not alleged that his [the Governor’s] judgment was not honest, if that be 
material, or that the plaintiff was detained after fears of the insurrection 
were at an end.” ** If judicial scrutiny of good faith is taken away, what 
remains? The Governor is made the final judge of law and fact; his 
judgment outweighs a constitutional right. 

Moyer v. Peabody does not stand alone as an example of Mr. Justice 
Holmes’ refusal to allow the courts to inquire into a claim which if 
proved would deny jurisdiction to the executive. The Chinese exclusion 
cases exhibit the same attitude. The paramount question is: Does the 
claim of citizenship give one a right of access to the courts? In the Sing 
Tuck case the Supreme Court, with Mr. Justice Holmes writing the 
opinion, said that it did not. Holmes wrote: 

We may add, that if it is beyond the power of Congress to make the decision of 
the Department final upon the question, we agree with the Circuit Court of Appeals 
that a petition for habeas corpus ought not to be entertained unless the court is satisfied 


that the petitioner can make out at least a prima facie case. A mere allegation of citizen- 
ship is not enough.“ 


The Court was not unanimous; there was a dissenting voice assert- 
ing logic which seems to be unanswerable. Mr. Justice Brewer wrote in 
his dissenting opinion: 


Why should anyone who claims the right of citizenship be denied prompt access 
to the courts? If it be an “inestimable heritage,” can Congress deprive one of the right 
to a judicial determination of its existence, and ought the courts to unnecessarily avoid 
or postpone an inquiry thereof? If it be said that the conduct of these petitioners before 
the inspector was not such as to justify a belief in the probability of their claim of 
citizenship, it is sufficient answer that they assert the claim and ask a right to be heard. 
I never supposed that courts could deny a party a hearing on the ground that they did 
not believe it probable that he could establish the claim which he makes. 


The Ju Toy case goes even further.*7 The Exclusion Act of August 
18, 1894, permitted the Secretary of Labor and Commerce to promulgate 
the regulations governing the administration of the Act. Among the 
regulations there are three which are important to this case. Rule 7 
# 212 U.S. at 78. (Italics supplied.) 


%® United States v. Sing Tuck, 194 U.S. 161 (1904). 
4™ United States v. Ju Toy, 198 U.S. 253 (1905). 
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required that a hearing be held, but not a public hearing. The examining 
officer was to designate who should appear as witnesses. If the applicant 
for admission to the United States was found to be inadmissible, he 
should be informed of his right to appeal. His counsel was then to be 
allowed to examine, but not to make copies of, the evidence on which 
the decision was reached. Rule 8 prescribed that the appeal must be 
filed within two days of the original decision. Rule 9 provided that within 
three days after the filing of:a notice of appeal a complete record of 
the case was to be transmitted to the Commissioner General of Im- 
migration for his decision. On such appeal no evidence was to be con- 
sidered that had not been made the subject of investigation and report 
by the inspector. It is apparent that these rules made the admission 
of the applicant’s evidence dependent upon the decision of the examiner, 
and prevented the consideration on appeal of anything more than the 
selected evidence on which the original decision was made. Ju Toy was 
detained at the port of San Francisco, and at the hearing was found 
to be an alien; he appealed to the Secretary of the Department, who 
affirmed the decision. Ju Toy then petitioned for a writ of habeas corpus. 
The writ was issued, and the court held a hearing on his claim to citizen- 
ship. In this hearing he was found to be a citizen of the United States. 
The Department appealed the decision and the case reached the Supreme 
Court. Mr. Justice Holmes wrote the opinion holding that the writ should 
not have issued, that the decision of the Department official was final 
and binding. He complained that Ju Toy had been able to establish his 
claim to citizenship because the court had admitted new evidence, which 
in Holmes’ opinion was unsportsmanlike. Yet it is possible to hold another 
view. It is clear that under the rules of the Department Ju Toy did not 
have sufficient time to produce the necessary evidence to support his 
claim, but with the issuing of the writ the needed time was made avail- 
able and the evidence was obtained. Nevertheless a citizen was excluded 
under an act that applied only to aliens. 

There is a brighter side to the picture. In the law of habeas corpus 
Holmes blazed a new trail. He first stated his position in Frank v. Man- 
gum.*® Frank was a Jew who had moved to Atlanta, Georgia, to manage 
a pencil factory. He was accused of the murder of a girl who worked 
in the factory and was brought to trial. The trial was conducted in an 
atmosphere of violent anti-Semitism. Frank petitioned the Supreme Court 
of Georgia for a writ of habeas corpus, alleging mob domination of the 
trial. The petition was denied on the ground that a fair trial had been 
afforded. Frank then turned to the United States District Court, which 


# 237 U.S. 309 (1915). 
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denied the petition, saying that procedural due process had been complied 
with. The case was appealed to the Supreme Court, where the majority 
agreed with the District Court. Holmes dissented, saying: 


But habeas corpus cuts through all forms and goes to the very tissue of the struc- 
ture. It comes in from the outside, not in subordination to the proceedings, and although 
every form may have been preserved opens the inquiry whether they have been more 
than an empty shell. 


The argument for the appellee in substance is that the trial was in a court of 
competent jurisdiction, that it retains jurisdiction although, in fact, it may be dominated 
by a mob, and that the rulings of the state court as to the fact of such domination 
cannot be reviewed. But the argument seems to us inconclusive. Whatever disagree- 
ment there may be as to the scope of the phrase “due process of law,” there can be no 
doubt that it embraces the fundamental conception of a fair trial with opportunity to 
be heard. Mob law does not become due process of law by securing the assent of a 
terrorized jury. We are not speaking of mere disorder, or mere irregularities in pro- 
cedure, but of a case where the processes of justice are actually subverted. In such a 
case, the Federal Court has jurisdiction to issue the writ. The fact that the state court 
still has its general jurisdiction and is otherwise a competent court does not make it 
impossible to find that a jury has been subjected to intimidation in a particular case. 
The loss of jurisdiction is not general but particular, and proceeds from the control of 
a hostile influence. 


Eight years later, in Moore v. Dempsey,*® Holmes had the pleasure 
of making his dissent in the Frank case the rule of law. The Moore case 
resulted from the Elaine race riots in Arkansas. The trial was held in 
the most inflammatory circumstances. Holmes tells the story of the trial: 


On November 3, the petitioners were brought into court, informed that a certain 
lawyer was appointed their counsel, and were placed on trial before a white jury— 
blacks being systematically excluded from both grand and petit juries. The court and 
neighborhood were thronged with an adverse crowd that threatened the most dangerous 
consequences to anyone interfering with the desired result. The counsel did not venture 
to demand delay or a change of venue or to challenge a juryman, or to ask for separate 
trial. He had had no preliminary consultation with the accused, called no witnesses for 
the defense, although they could have been produced, and did not put the defendants 
on the stand. The trial lasted about three quarters of an hour, and in less than five 
minutes the jury brought in a verdict of guilty of murder in the first degree. According 
to the allegation and affidavits there never was a chance for the petitioners to be 
acquitted; no juryman could have voted for an acquittal and continued to live in Phillips 
county, and if any person by any chance had been acquitted by a jury, he could not 
have escaped the mob. 


In his decision Holmes states again his view of the Frank case. 


But if the case is that the whole proceeding is a mask—that counsel, jury, and 
judge were swept to the fatal end by an irresistible wave of public passion, and that the 
state courts failed to correct the wrong, neither perfection in the machinery for correc- 
tion nor the possibility that the trial court and counsel saw no other way of avoiding an 
immediate outbreak of the mob can prevent this court from securing to the petitioners 
their constitutional rights. 


This decision was a step forward in the field of civil rights. Yet 
even after his decision in Moore v. Dempsey Holmes rejected an applica- 
tion for a writ of habeas corpus in the Sacco-Vanzetti case. In denying 
the writ Holmes held that the circumstances were not such as to warrant 


4 261 U.S. 86 (1923). 
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interference. The courtroom was not the scene of mob rule, nor were 
there threats to the jury or defendants; nor was an appeal to justice 
enough to overcome his respect for the state courts.°° Yet in the Frank 
case he had said that habeas corpus enters from the outside even if all 
forms have been complied with, to determine whether the forms had been 
more than an empty shell. This was all that was asked of him now. The 
circumstances were not in principle different from those in the Frank 
and Moore cases. The jurors were chosen “from persons whom the 
deputies deemed ‘representative citizens,’ ‘substantial and intelligent.’ ” 
It is recognized that Boston was a center of Red hysteria and lawlessness 
during this period. Felix Frankfurter wrote: 

Outside the courtroom the Red hysteria was rampant; it was allowed to dominate 
within. The prosecutor systematically played on the feelings of the jury by exploiting 


the unpatriotic and despised beliefs of Sacco and Vanzetti, and the judge allowed him 
thus to divert and pervert the jury’s mind.” 


The judge who conducted the trial was not the traditional impartial 
arbiter of justice. In talking to one of his friends during the course of 
the trial he said, “Did you see what I did with those anarchistic bastards 
the other day? I guess that will hold them for a while.” And later he 
commented that “they wouldn’t get very far in my court.” *? This 
language, which is hardly that of an unbiased judge, demonstrates the 
temper not only of the court but of the times. 

Under the same circumstances Holmes had shown solicitude for 
Moore and Frank, but a victory for Sacco and Vanzetti would have been 
more than the allowance of a fair trial; it would have been a symbolic 
victory for radicalism. These were men of the same type as Debs. As 
individuals they were not dangerous, but they had become the symbols 
of a radicalism that must be stopped. 

The evil that men do often lives after them; but Holmes has been 
more fortunate. Commonwealth v. Davis is doubtful law,®* although 
McAuliffe v. New Bedford still pursues its baneful course.** Buck v. Bell 
is drastically restricted by Skinner v. Oklahoma.®* Patterson v. Colorado 
no longer protects the judiciary from criticism.5® Whereas Holmes in the 
Debs case was apparently willing to affirm a conviction because the jury 
might possibly have acted on proper grounds, the Court today reverses 


50 New York Times, August 21, 1927, pp. 14, 17. 


51 Felix Frankfurter, ‘““The Case of Sacco and Vanzetti,’’ Atlantic Monthly, Vol. 139, p. 418 (1927). 
52 The Sacco-Vanzetti Case (New York: Henry Holt, 1927), Vol. 5, p. 5065. Testimony of Professor James 
P. Richardson of Dartmouth College. 


53 Hague v. C.1.0., 307 U.S. 496 (1939); Niemotko v. Maryland, 340 U.S. 268 (1951). 
54 United Public Workers v. Mitchell, 330 U.S. 75 (1947). 

55 316 U.S. 35 (1942). 

56 Bridges v. California, 314 U.S. 252 (1941). 
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because the jury may possibly have acted on improper grounds.*? The 
Ju Toy case was at least limited by Ng Fung Ho v. White,®* and Moyer 
v. Peabody was overthrown by Sterling v. Constantin.5® The myth of 
Holmes is built on what survives: the dissents in the Lochner and Abrams 
cases. 

A reappraisal of Mr. Justice Holmes reveals a man arrogant beyond 
the ordinary, a man of narrow and oligarchical sympathies. He had the 
readiness to take life in hand that characterizes the most self-confident 
of the champions of natural law. His indulgence of the legislature, the 
apparent moral of the dissent in the Lochner case, rested at least as 
much on contempt as on tolerance. With all this, he was a man of 
very considerable powers. He was honest with himself, within limits, a 
quality which is perhaps more rare on the bench than elsewhere. He 
wrote opinions with a felicity of expression seldom matched; and if he 
did much harm, he at least gave us the dissent in the Abrams case and 
the opinion in Moore v. Dempsey. 
5t Musser v. Utah, 333 U.S. 95 (1948). 
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THE TWO GREAT ROOSEVELTS* 


R. G. TUGWELL 
University of Chicago 


two volumes of the Theodore Roosevelt letters, which carry down 

through the vice-presidency (1900), furnishes the possibility of some 
interesting comparisons between our two great Roosevelts in their years 
of preparation. The letters of the earlier statesman can now be laid side 
by side with those of the later one collected during the past few years by 
his son, Elliott. 

It has to be noted that the content of these volumes is not precisely 
comparable. The Theodore Roosevelt volumes come at an appropriate 
remove from the first Roosevelt’s active years and after much research 
and appraisal; and contain a judicious selection from all his letters, both 
private and public. The material is, therefore, definitive. The Franklin 
D. Roosevelt letters are personal ones—to members of the family and to 
close friends—and are therefore not representative in the same sense. 
There will be, perhaps after a decade or two, other and more inclusive 
collections of his letters; but this will be only after much more sifting 
of the masses of material in the Hyde Park collection has been done and 
after scholars have had an opportunity to select from among the formal 
acknowledgments and the politic responses those letters which represent 
firmly held attitudes. 

Nevertheless, the material here made available does make it possible 
to draw some comparisons. They are fairly obvious, though they are not 
always kept in mind by the growing numbers of those who are interested 
in the decisive influence of the later Roosevelt in America’s assumption 
of great responsibilities. For instance, some interesting and not entirely 
superficial corollaries, besides the potency of the Roosevelt strain in both, 
appear at once. Neither man had the benefit (or disadvantage) of public 
schooling; both had four years at Harvard and youthful introductions to 
Europe. Both served in the New York State legislature (one as Assembly- 
man and one as Senator), and both were governors of the state. Both 
had preliminary experience in federal administration as Assistant Secre- 
tary of the Navy, and one as Civil Service Commissioner also. Both made 
vice-presidential campaigns, though one lost and the other won. Both 


Te PUBLICATION by the Harvard University Press of the first 


* This analytical review article is based primarily on the following books: 
The Letters of Theodore Roosevelt: The Years of Preparation. Edited by Ettinc E. Morison 
(Cambridge: Harvard University Press, 1951. Vol. 1. Pp. ix, 597. Vol. II. Pp. 598-1,018. $20.00.) 
F.D.R.: His Personal Letters: Early Years. Edited by Ettiorr Roosevett with a foreword by Eleanor 
Roosevelt (New York: Duell, Sloan and Pearce. 1947. Pp. xvi, 542. $5.00.) 
F.D.R.: His Personal Letters: 1905-1928. Edited by Ettiorr Roosevert with a foreword by Eleanor 
Roosevelt (New York: Duell, Sloan and Pearce. 1948. Pp. xix, 674. $5.00.) 
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came to the presidency at a relatively early age—the one at 43 and the 
other at 52. This, it will be seen, is a formidable list of likenesses in 
career, and in itself suggests something more at work than mere accident. 
It creates curiosity as to whether there was an attempt at emulation of 
the earlier Roosevelt by the later one, and whether the American people 
were to any degree influenced in their choice of the second Roosevelt by 
their memory of the first. The two men were not so far apart in time 
that some such forces cannot have been at work. At Harvard, Franklin 
organized political meetings for Theodore, for instance; and once made a 
“scoop” in the Harvard Crimson by having advance notice of a lecture 
Theodore was to make in Lowell’s class in government. Although 
Franklin became a Democrat rather than a Republican, he was unques- 
tionably somewhat the same kind of political dissident as Theodore, 
however hidden this quality might be at times by necessary compromise. 
As for the American people, they may well have carried something over 
from the stirring battle of 1912 to the equally stirring events of 1932. 
They may have thought that for rescue from the paralysis of a depression 
which had gone from bad to worse since 1929, another Roosevelt was 
exactly what was needed. 

The comparison between the two Presidents could be carried further. 
Each had a physical weakness to contend with which was so serious as 
to affect significantly not only personal lives but also attitudes. Theodore 
struggled through an adolescence tormented by physical weakness and 
in continual jeopardy to asthma; this becomes very easily an explanation 
for his belligerence once he had gained the physical stamina he so coveted. 
And it is not impossible to project this change in attitude into his public 
life. His strenuosity became a kind of perpetual jingoism. He was, even 
in 1886, terribly excited when Great Britain declined to agree that the 
United States had rights in the Venezuela boundary dispute and when 
Cleveland took a strong position. He more than hinted that war would 
be far from undesirable; it might, in fact, result in the conquest of Can- 
ada; and “once wrested from England, it [Canada] would never be 
restored.” 2 His overemphasis on athleticism can be stretched into re- 
sponsibility for his adventures in the West, for the organization of the 
Rough Riders, and even for such presidential adventures as the Panama 
incident. 


1 Early Years, pp. 456-457. 


2 For this and other evidences of jingoism see Henry F. Pringle, Theodore Roosevelt (New York: Harcourt, 
Brace, 1931), pp. 166 ff., and various Letters concerning Cuba, the Philippines, Germany, and 
Russia. It was in a letter to Spring-Rice in 1896 that he made the often-quoted reference to the 
possibility that Russia might use the Chinese “‘to serve as her army,”’ and suggested that she might 
one day crush Germany. This letter will be found in Vol. I, pp. 553-556. 
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Franklin Roosevelt’s physical disturbance was of a different sort, of 
course, but it may have had as great an effect both on his personal life 
and his public career. Being struck down with infantile paralysis at the 
age of 39, after having reached such prominence as to have been nomi- 
nated for the vice-presidency, had the effect of forcing him to give up 
many interests natural to a well-developed extrovert and to find new 
resources suitable to a sedentary life.* His character was not changed 
by the ensuing struggle for rehabilitation, and perhaps his incorrigible 
extroversion only found new means for its exercise; but the experience 
certainly brought out the dogged and determined strain in him. His 
knowledge of history and of public affairs was enormously enlarged by 
the longer hours subsequently spent in reading and in serious conversa- 
tion; and his natural sympathies for the handicapped and the unfortunate 
were certainly strengthened. There are plenty of those who can still 
testify that his relative immobility in the White House was more an 
advantage than a disadvantage. Politically, also, the courage of his long 
struggle for adjustment, and the superb insouciance with which he ignored 
his withered legs, brought him a sympathy far outmatching the nasty 
whisperings which were so many times begun and so many times 
smothered by public rejection. 

The likenesses between Theodore and Franklin Roosevelt are there 
to be seen by all; but there are very significant differences, and I suspect 
these will become more and more remarked as closer comparisons con- 
tinue to be made. That they both faced at some time serious physical 
difficulties is an easily misinterpreted analogy, for these difficulties led to 
very different effects. Theodore was, all his life, something of an ado- 
lescent, reaching for a kind of superiority which Franklin always had 
during his youth and which, when it was lost, he let go not without 
regret, but with a philosophy which brought him a firmer adjustment 
to life than he had had before devastating disease forced the changes in 
his habits and attitudes. 

An exercise in transposition is not necessarily revealing; but the 
temptation to attempt it is almost irresistible. Suppose that Theodore 
had come to the presidency in 1932, instead of 1901; and that Franklin 
had been McKinley’s successor. Can it be imagined that Theodore would 
have found the patience and imagination to have overcome the depression 
and to have undertaken the trying and delicate tasks of preparation for 
a war the American people did not want until they were faced with 
the impossibility of escape? Would Franklin in the early years of the 
century have left the nation with so little done toward solution of the 


3 See Eleanor Roosevelt, This 1 Remember; E. K. Lindley, Franklin D. Roosevelt; John Gunther, Roosevelt 
in Retrospect; etc. 
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coming industrial crisis for which there had to be improvisation on the 
scale of the Hundred Days? Such an imaginary substitution comes out 
very clearly, I think, in favor of the later president. The earlier one 
lacked the necessary patience, finesse, and determination. One, as Assist- 
ant Secretary of the Navy, precipitated the nation into action in the 
Philippines for which we might well have suffered gravely if Spain had 
not turned out to be much further gone in imperial degeneracy than 
anyone in America realized. Such an approach to the second World 
War would have torn the nation apart. If a careful and prolonged cam- 
paign of education had not prepared the way, and if the precipitating 
incident had not been patiently awaited, there might have been so serious 
a crisis as to threaten the national safety. 

Of course, Theodore had a gift, which Franklin did not have in any- 
thing like the same degree—the power of words—and because of it he 
was an effective educator. But that gift was not very often used for the 
great purposes to which it might have been put by Franklin if he had 
possessed it. The letters of the two young men as they developed stand in 
the greatest contrast tested by the power to reveal personality through the 
medium of written words—and letters are more revealing in this respect 
than are public papers. Although it is beyond the evidence of the volumes 
under review, it must be said that the public papers of which Franklin 
appears as the author could seldom be attributed to him in detail. He had 
a succession of scribes, some of whom possessed genuine literary skill— 
Raymond Moley, Stanley High, Archibald MacLeish, Robert E. Sherwood, 
for instance—and their paragraphs, sentences, and phrases are inextricable 
from his own. This is not to say that the policies they expressed were any- 
one else’s, for they were not; but rather to point out that the really winged 
words were seldom his. On the contrary, Theodore’s very often were. This 
fact could be established, if there were no other way, by reading his letters, 
to say nothing of his books. The public papers of the one man are ob- 
viously the same as the letters; and of the other, they just as obviously 
are not. 

It is in the matter of personal style that the most conspicuous likeness 
appears, something which may well be said to be authentically Roose- 
veltian—not so much literary style as the creation of an atmosphere. 
Franklin as a young man had a great advantage in his fine slender body, 
his height, his charming face, and his air of alertness and co-ordination. 
Theodore had been first spindly and undersized, then lumpish and awk- 
ward, and was always quite without physical attractiveness. This he 
compensated for by determined strenuosity and by an exaggerated atten- 
tion to dress which sometimes approached the fantastic. The pictures of 
him in his hunter’s dress during the Dakota years show him in attire which 
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goes a long way toward explaining why he was often spoken of as a 
“dude.” He loved his Rough Rider’s uniform, too; and when he was 
Commissioner of Police in New York he dressed very carefully for the 
night prowls, during which, in a blaze of publicity, he caught sheepish 
patrolmen off their beats in neighborhood saloons. 

Theodore, in fact, engaged in a lifelong masquerade, which was quite 
unnecessary for Franklin who wore the aristocratic air no matter how he 
dressed. But Franklin also displayed touches of the showman. His Groton- 
Harvard conservatism could be, when necessary, brilliantly transformed 
by touches of color into something dynamic, as when he wore the famous 
velvet-collared flowing cape on his campaign trips, or he dined at home 
in the beautiful, velvet dinner jacket so familiar to those who shared the 
White House table. Theodore’s pince-nez and his coltish teeth were 
matched by Franklin’s long cigarette holder and the characteristic tossing 
of his head. Both had a high style which did not go unnoted by their 
contemporaries; it infuriated their enemies, but it endeared them to their 
followers. 

In a more serious vein, both have, also, a relationship to American 
progressivism of which historical account has to be taken. The letters 
do not carry Theodore down to his presidency and to his assumption of 
Progressive leadership in 1912; but within their scope they indicate, never- 
theless, how far he was from being a natural progressive, and they prepare 
the way for the suspicion that his espousal of the progressive movement 
was largely for his own political purposes. As Civil Service Commissioner 
and as governor, he demonstrated that he was, so far as was feasible, a 
“good-government” man; and this was something of a progressive test 
in the corrupt early days of the century. But even so, there is a good deal 
of compromise shown in his relations with Senator Platt and the other 
politicos. Perhaps he was merely personally incorruptible. Until 1912 his 
further venturings never encompassed the items of progressivism which 
lay beyond governmental reform. 

Franklin, on the other hand, was an out-and-out progressive. His 
published letters touch lightly on matters of this kind; but his first political 
battle in the New York State Senate in 1911 against the election of “Blue- 
eyed Billy” Sheehan as United States Senator showed his fix in the pro- 
gressive matrix. Sheehan was counsel for several sinister utility interests 
and had gathered the funds for the successful Democratic campaign in that 
year. It was inconceivable to the professional politicians that such party 
services should not be rewarded. But young Roosevelt, even though a 
party man, acknowledged no debt to the controlling interests. Somewhere 
and somehow, he had acquired a set of attitudes and faiths which were 
already operative and which would remain so throughout his career. The 
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traction interests against whom Tom Johnson fought would disappear 
as an issue to be replaced by the far mightier power interests. With them, 
Franklin would fight a lifelong engagement. The same allegiance to pro- 
gressivism which was shown so early would be available for leadership 
in the campaign of the 1930’s to overcome industrial depression, widen 
the distribution of income, and experiment with new forms of business 
control. All of these Theodore would have treated with the contempt 
he especially reserved for reforms and “reformers.” So far as he was con- 
cerned, all these were “socialist” aberrations; and his way of speaking 
about such adventures and their authors was bitterly critical. And “social- 
ism” was, with him, a wide concept covering even the movement for 
public ownership of such utilities as power and transportation. 

Doubtless the nearly three decades which elapsed between the gov- 
ernorships of the two had changed matters as greatly in the Empire State 
as in the nation at large. Reform had gone some way in New York State, 
especially during the regime of Alfred E. Smith, but also in cities else- 
where as a result of the work of Tom Johnson in Cleveland, Brand Whit- 
lock in Toledo, and Henry Hunt in Cincinnati, for instance. This had been 
powerfully supported by the muckraking exposé and the resulting dis- 
cussion. When Franklin became governor there had been a good deal 
of education in public grievance, the labor movement had become stronger, 
and Progressivism, thanks to such magnificent apostles as LaFollette and 
some of the Westerners, had become a powerful, even if minority, move- 
ment. It was not socialistic—far from it. Many progressives expressed the 
same kind of sentiment Theodore had been so frank about in his time— 
that certain concessions were necessary in order to check socialism. But at 
the same time it was no longer abhorrent to speak of public ownership, 
especially of utilities, and of the redistribution of incomes through the 
graduated income tax. In fact, such redistribution of income was accepted 
as a principle, however hotly it might be fought over in practice. And this 
was the progressivism inherited by Franklin. 

Theodore thought of himself as saving the capitalist system by making 
capitalists behave; Franklin, it must be judged, thought of himself in much 
the same way. His thoughts about the ultimate or even the proximate 
*In a later collection there will doubtless be printed a well-known letter to Lincoln Steffens, written 

when Theodore was in the White House (it has already been printed in Steffens’ letters), expressing 

this contempt very clearly. In the present gaveten (p. 1,000) there is a letter to John Daniel 

Crimmins, the New York contractor whose firm constructed most of the elevated railroads in New 

York City, which expresses a very typical progressive political attitude. In it he said: ‘One of the 

reasons why I am so anxious to see corporations pay their full share of the taxes is because I want 

to prevent any just discontent becoming a factor in the socialistic movement. . I feel so strongly 
about the danger of legislation against property and the harm wrought by taking a hostile attitude 
toward men of means, that I am particularly desirous to see property conduct itself so that there 

can be no good ground of complaint against it.’ This letter was written from Albany in 1899 

when he was governor and immediately follows one to Anna Roosevelt Cowles which expressed 

the same attitude as emerged in the famous ‘“‘muckraker’”’ appellation: “. but I feel a little 
cynical when I receive the enthusiastic measures of praise from the chief Goo- Goos of last fall 


for I realize ee a year hence all this cattle will either be against me or for me in some utterly 
ineffective way. - 
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limit of compromise are not in the record—at least, not the record here; 
they exist, if at all, only in whatever notes his intimates may have made, 
and may some day publish, of very private conversations. The writer of 
this review had his first glimpse of the future President’s conception of 
proximate political ends when, in a conversation in Albany, before the 
election of 1932, the President-to-be, speaking of the contemporary polit- 
ical complex, said that “We can look forward to eight years of power. 
At the end of that time there may not be a Democratic party—but there 
will be a Progressive one.” 

It may be imagined how often since then this writer has recurred to 
that conversation in imagination, asking many questions he had not the 
wit to ask at that time. Some questions he did ask at the time and got 
positive replies; and doubtless he might have asked more. He went far 
enough to discover the firm conviction in the candidate’s mind that, 
beginning then, the majority party in the United States would have to be 
a progressive one. The tradition, mostly minority before, which came 
down from the diffuse movements of protest in our earlier history to 
repeated focuses behind Bryan, La Follette, Theodore (in his Bull Moose 
incarnation), and finally Wilson, and which could not be thought of as 
commanding a permanent majority, had now become ascendant. It did 
not have, in Mr. Roosevelt’s estimation, the hard-core quality of rock- 
ribbed Republicanism; but it was available to any ardent and understanding 
leader who would fuse it into a working movement. There was no other 
way to oppose Republicanism than to offer a continually progressive 
alternative. 

That this judgment was essentially correct not only the campaign 
of 1932 but also four subsequent ones have demonstrated, and perhaps 
none so clearly and dramatically as that conducted by President Truman 
in 1948. It is allowable to think that Theodore had arrived at something 
of the same conclusion, but not, of course, until 1912, when he had had 
a chance to observe the country’s reaction to Taft’s brand of Republican- 
ism, and when (although he was reluctant to admit it) his day of power 
had ended. It is interesting to speculate as to what might have happened, 
politically, if Theodore’s attempt to take the party away from Taft in that 
year had succeeded and he had not been forced to head a third party. 
The Republicans, under his later guidance, might just possibly have become 
the Progressive party. As it was, Wilson, with a similar view of the 
political future, created the setting for Franklin in the Democratic party. 
This last must be judged a great piece of good luck. The Hyde Park 
Roosevelts were as traditionally Democratic as the Oyster Bay branch 
was traditionally Republican. Franklin’s Harvard letters—even his rather 
late ones—do not indicate any choice of his own with respect to party 
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affiliation. His activities on the Crimson and otherwise would indicate 
so strong an interest in and support of Theodore that his Democratic 
affiliation was not suspected. Only when the doubtful chance to run for 
the New York legislature was offered by the Dutchess County Democrats 
was his choice made manifest. It may have been a reaction from Taft, 
who was then President; but there was also the possibility—which did 
eventuate—of Republican overturn in the state in that year. There can 
be a suspicion that his espousal of the Democratic party was opportunistic, 
more than a matter of principle. That first campaign, however, not only 
determined Franklin’s future affiliation; it also taught him the lesson that 
there was an initiative to be seized, and that a ground swell could be 
ridden to success—and the long ground swell was toward progressivism. 

For a student who would like to identify the sources and the begin- 
nings of later policy, the two sets of letters now available show a rather 
remarkable difference. So far as Theodore is concerned, every turn of his 
mind is explicitly revealed in communications with other public figures. 
He yearned for preferment. His approaches to those who controlled the 
sources of power, or who might be influential, were so forthright as to be 
almost naive. Even the gymnastics of squaring his conscience with Boss 
Platt’s orders are clearly revealed. His griefs, his pleasures, his prejudices, 
his ambitions, his justifications—none of them is missing. 

He took whatever offered as he went along, and exploited every situa- 
tion for all it was worth. He was downcast and resentful when he was 
criticized. He trumpeted his triumphs and underscored his qualities. He 
admitted that he was honest, industrious, and virtuous. When he was 
not promoted, he was outraged; and the withholding of the Medal of 
Honor, which he felt was due for his days of battle in Cuba, is referred 
to as a grievance in no less than eight surviving letters. 

It is very different with Franklin. He appears as a young and rising 
man, passing from one phase to another of a very busy life, enjoying to the 
full his advantageous position, his generous income, and his attractive 
personality. He seems to have wanted to please, but to have been a little 
slow to assume the easy democratic mien which later contrasted so 
startlingly with his Groton-Harvard accent. He was a good husband, a 
kind father, and a conforming but not overly assiduous churchgoer. He 
worked well and happily; he used his body with satisfaction, graduating 
from rowing at Groton and Harvard to tennis and golf at Albany and 
Washington. But this seeming clarity and forthrightness explains almost 
nothing about those matters which will puzzle historians most. From the 
letters here not much can be deduced about his critical decisions, about 
his guiding motives, or about the ambitions which drove him; and not 
all of this haziness is attributable to the personal nature of this collection. 
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It can be deduced, from what is known to have happened, how he made 
his way toward the objective he must have held determinedly in view. 
He, too, must have made compromises—indeed it is known from other 
evidence that he did. He must have had moments of triumph and 
despondency, also; but not many of them are revealed in the letters. 
There is hardly any of that ranting animus to be found so often in 
Theodore’s missives. Almost the single exception are his few allusions 
to his chief in the Navy Department—Josephus Daniels—who was con- 
sidered an old fuddy-duddy situated in a most unfortunate spot at a 
critical time. But this was a very poor judgment, indeed, as Franklin 
later recognized by implication. It undoubtedly came from his frustrated 
desire to go to Annapolis and eventually, perhaps, to become an admiral. 
He could not believe that the professional Navy men were wrong, and 
that Daniels was right. And a remnant of his weakness for the Navy 
and the naval hierarchy carried over into his later life, and was some- 
thing with which his associates always had to contend. 

Apart from this, the revelations are few. What, for instance, were his 
associations with the city reformers who were contemporary with him? 
Somehow, he became associated with the charter reform movement in 
1911 after his battle with Tammany over the Sheehan election. And 
early Albany experiences must have been directly influential in his han- 
dling of the Farley and Walker cases when he was governor. There is no 
communication telling about his meeting with Wilson in 1911, only 
ejaculatory bulletins concerning the Baltimore convention at which Wilson 
was nominated, and where he worked feverishly for weeks; and there 
is hardly any appraisal of Wilson the President, or any reaction to policy 
except a naval executive’s impatience to get on with preparation for war 
and a few incautious departures from the official line in the period of 
neutrality. 

Those who are interested in an understanding of the psychological 
relations between him and his mother, about which there has been much 
speculation, will not find much to enlighten them, either, although there 
are innumerable letters here which passed between the two. It has been 
said that his mother was dominant and that he was much influenced by 
her pervasive management. I do not think so. His mother’s strong 
personality was undoubtedly responsible for much unhappiness on the part 
of Eleanor, his wife. He was properly considerate of the maternal sensi- 
bilities; but that his mother influenced his course of action, or was 
responsible for his attitudes, there is no evidence. If anything, the reverse 
was true. Nearly everything he ever did in public life—and some things 
he did in private life—was disapproved, sometimes strenuously, by his 
mother. An historian could almost take her attitudes as an index of what 
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he was departing from; and departing may very well be exactly what he 
did. The evidence for this is not to be found explicitly in the cor- 
respondence. In his letters to his mother he was frequently solicitous, 
often jocular, and quite informative about his movements; but it is all 
too clear that he never showed her his mind, or gave her a chance to do 
more than infer—as others had to—what went on inside him. In her 
various efforts at management she moved a good deal in the dark. Eleanor 
suffered from this, as can be seen from This I Remember; but a mother’s 
frustration, rather than her effectiveness, was responsible for most of the 
irritation. If Franklin escaped by adroit withdrawal, neither his wife nor 
children did; but those are other consequences. The future President was 
his own man. 

Nevertheless this escape from his mother may be partly responsible, 
I think, for his curious but very marked elusiveness. This puzzled his 
associates, often tormented them, and sometimes—as in the case of Farley, 
Jones and Ickes—made them furious. Sometimes it also left them feeling 
that they were dealing with a very deep and complex character. This is 
the outstanding note in Francis Perkin’s The Roosevelt I Knew; and Robert 
E. Sherwood, in a kind of despair, spoke of him as “an artful dodger.” 
Others who were simply seekers from one or another kind of interest, 
rather than ambitious to be friendly or understanding, were merely 
baffled. Wendell Willkie was one of these. So was Huey Long. There 
were many who thought they had his consent to policies about which 
he was doubtful or felt to be premature, and who found themselves 
out on a very long limb from which they had to climb down as best they 
could. 

Taken at its face value the Franklin Roosevelt of these Early Letters 
is an active, humorous, uncomplicated, and extremely attractive figure. 
Theodore, during the same period of his life, was no more complicated, 
was much more forthright, but was also far less attractive. Both, however, 
can be seen approaching their rendezvous with destiny completely assured, 
and ready and eager for place and power. This was perhaps the essence of 
the Rooseveltianism they shared. 
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from its very inception with an intense international situation of 

such world-wide scope that it perplexed our political leaders con- 
cerned with domestic affairs. There existed the continuous possibility of 
a third world war resulting from the “police action” in Korea. During 
recent years the threat of war had already burdened our economy to 
such an extent that Congress found it increasingly difficult to design 
means of financing the greatly expanded governmental expenditures for 
defense purposes, both for ourselves and for our allies. 

The State of the Union message, delivered January 8 to the new 
Congress in joint session, reviewed the world picture as President Truman 
saw it. After telling the Senators and Representatives that they faced 
“as grave a task as any Congress in the history” of this country, the 
President proceeded to suggest the legislative program which he felt was 
essential for the crucial days ahead. He asked Congress for unity, but 
made it clear that he did not expect unanimity. 


Ti EIGHTY-SECOND CONGRESS, First Session, was confronted 


ORGANIZATION 


The First Session of the Eighty-second Congress was convened on 
January 3, 1951, with a party division of 49 Democrats and 47 Republicans, 
as compared to 54 Democrats and 42 Republicans in the Eighty-first Con- 
gress; in the House, the division was 234 Democrats, 199 Republicans, 
1 Independent, and 1 vacancy, as compared to 263 Democrats, 171 Repub- 
licans, and 1 American Labor. 

Although there had been no change in party control from that of 
the Eighty-first Congress, the size of the Democratic majority had been 
diminished. Likewise, the leadership in the House remained practically 
unchanged. In the Senate certain changes were made in the Democratic 
leadership, necessitated by the defeat of Senators Lucas of Illinois, the 
previous majority leader, and Myers of Pennsylvania, the previous majority 
whip. The leadership under which each party set up its organization is 
shown in Table I. 

Since each House passes most of its bills under the calls of its calen- 
dars, the practice has been established of designating persons of each 
party in each House to study the reported pending bills. When the 
calendars are called for passage of pending “unobjected-to” bills and 
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TABLE I 
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(Ariz.) 


Wherry 
(Neb.) 


Saltonstall 
(Mass.) 


Millikin 
(Colo.) 


Taft 
(Ohio) 
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Martin 
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resolutions, these designated persons will object to the approval of any 
measure which does not comply with “all expectations” of the parties, 
“the objectors,” or the individual members concerned, and they are known 
as “official objectors.” In the House, the Democrats named Representa- 
tives Trimble, Deane, and Aspinall to watch bills on both the Private 
and Consent Calendars. The Republicans named Representatives Cun- 
ningham, Byrnes, and Ford to watch measures on the Consent Calendar, 
and Representatives Smith of Wisconsin, Dolliver, and Hunter to watch 
those on the Private Calendar. 

In the Senate, Hendrickson of New Jersey and Schoeppel of Kansas 
performed this task for the Republicans. The Democrats had no such 
persons, but the responsibility was vested in the majority leader. 

By January 15, the Senate had approved both its majority and 
minority slates for standing committee memberships. Efforts to increase 
the size of the Senate Appropriations Committee were defeated. Likewise, 
the House had made all of its committee assignments,’ but unlike the 
Senate, the House, on January 12, adopted H.Res. 60, to increase twelve 
of its committees over the size defined in the Legislative Reorganization 
Act of 1946.? 


1 See 82 Cong. Rec. for action on House Resolutions 9, 44, 61, and 68. 


2 The size of committees was increased as follows: Agriculture, 30; Appropriations, 50; Armed Services, 
35; Expenditures in Executive Departments, 27; Foreign Affairs, 27; House Administration, 23; 
Interstate and Foreign Commerce, 30; Judiciary, 29; Merchant Marine and Fisheries, 27; Post Office 
- ial Service, 23; Interior and Insular Affairs, 27; and Veterans’ Affairs, 23 (82 Cong. Rec. 

[1951]). 
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A few changes from the previous session were made in committee 
chairmanships, all of which resulted from the incumbents not having 
been returned to Congress because of defeat, retirement, or death. In each 
case the next in line was moved up one step. Both in the Senate and 
in the House there were three such changes.* 


PROCEDURE AND VOLUME OF BUSINESS 


The session was convened on January 3, and was adjourned sine die 
on October 20, with the Senate sitting 172 days and the House 163.4 The 
business transacted by both Houses is summarized in Table II.° 


TABLE II 








SENATE HOUSE _ TOIAL 





Public Bills enacted into law 79 176 255 
Private Bills enacted into law 146 265 411 
Congressional Record: 

Pages of Proceedings 6,051 

Pages of Appendix 
Measures passed* 
Measures reported* 
Measures left on Calendar* 
Bills and Resolutions introduced* 6,872 



































* Measures include H.R., H.J.Res., H.Con.Res., H.Res., S., S.J.Res., S.Con.Res., and S.Res. 


Both Houses got off to a slow start with the first bill being signed 
into law on February 21, and with only two bills being signed by the end 
of that month. The tempo had been stepped up by the close of the session 
to reach the results set forth in Table II. Of the 6,051 pages of the 
Congressional Record devoted to the House proceedings during the First 
Session only 3,312 pages were utilized for discussion of legislative measures 


3In the Senate, Senator Ellender of Louisiana became Chairman of Agriculture to replace Thomas of 
Oklahoma; Russell of Georgia, Chairman of Armed Services to replace Tydings; and Murray of 
Montana, Chairman of Labor and Public Welfare to replace Thomas of Utah. In the House, Rep- 
resentative Stanley of Virginia became Chairman of House Administration to replace Mary Norton; 
urdock of Arizona, Chairman of Interior and Insular Affairs (formerly Public Lands) to replace 
Peterson of Florida; and oe of New York, Chairman of Public Works to replace a 
of } e of West Virginia died during the First Session of the Eighty- 

second Congress, and Richards rs South Carolina became Chairman of Foreign Affairs. 


*The Senate was actually in session 996 hours and 46 minutes, and the House 704 hours and 41 minutes. 
e House took two vacations: one in spring from March 22 until April 2 (H.Con.Res. 83), and 
one in late summer from August 23 until September 12 (H.Con.Res. 151) 


5 Of the 1,060 measures passed by the Senate, 411 were Senate bills, 429 House bills, 14 Senate Joint 
resolutions, 29 House Joint resolutions, 23 Senate Concurrent resolutions, 19 House Concurrent 
resolutions, and 135 Senate resolutions. During that session, 2,743 bills and resolutions were intro- 
duced in the Senate, of which 2,347 were Senate bills, 113 Senate Joint resolutions, 53 Senate Con- 
current resolutions, and 230 Senate resolutions. 

the 1,201 measures passed the House, 682 were House bills, 220 Senate bills, 35 House 
Joint resolutions, 9 Bee Joint resolutions, 19 House Concurrent resolutions, 21 Senate Concurrent 
resolutions, and 215 simple House resolutions. During the session, 6,872 bills and resolutions were 
introduced in the House, of which 5,868 were House bills, 351 House Joint resolutions, 172 House 
Concurrent resolutions, and 481 House resolutions. 
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requiring space in excess of three or more pages each. The other 2,739 pages 
were devoted to speeches and miscellaneous remarks, very brief discussions 
of bills, the texts of bills and amendments, reproduction of materials, 
and the like. Similarly, only 3,989 of the 8,001 pages devoted to the 
Senate proceedings were utilized for discussion of legislative measures 
necessitating space in excess of three or more pages each. The other 4,012 
pages were used for purposes such as are mentioned above. 

Of the 1,060 measures passed by the Senate, nearly 900 were passed 
“without objection.” Of the 1,201 passed by the House, approximately 
900 were passed under expeditious procedures without any lengthy 
debate, and nearly all “without objection.” 

The real legislative contests in the two Chambers, however, can best 
be grasped by an examination of Table III ® where a classification of these 
proposals is given, which because of lengthy debates by the House and 
Senate required more than three pages of the Record. In calculating the 
number of pages covering debate on each measure, all proceedings—in- 
cluding reproduction of bills and amendments, revision of remarks, and 
the like—were included, provided that the actual debate was in excess 
of three pages. 

These data show that the two Houses were actually in session for 
a shorter period of time than in either of the two previous sessions, 
but longer than in either session of the Eightieth Congress. Likewise, 
as seen in Table III, the number of bills and resolutions involving debate 
covering three or more printed pages of the Record was smaller than in 
either of the two previous sessions, but smaller and larger respectively 
than in the First and Second Sessions of the Eightieth Congress.’ 

The bill debated at greatest length during the session was that pro- 
viding for extension of the Defense Production Act of 1950, and the 
extension of the Housing and Rent Act of 1947, as amended (S. 1717). 
This discussion took some or all of fourteen days in the House® and seven 
in the Senate, involving over 665 pages of the Record.® The Tax Revision 
Bill (H.R. 4473) took second place, involving 567 pages’® of the Record, 
and the Universal Military Training and Service Act (S. 1) placed third. 


6 As in all previous tabulations, the debate of each special rule in the House is tabulated as a part of 
¢ proposal for which it provides consideration. 


7 The time each Chamber was in session follows: HOURS IN SESSION 
P House Senate 


80th Congress—First Session 686 807 
Second Session 538 653 


81st Congress—First Session 704 1,144 
Second Session 796 1,265 


82nd Congress—First Session 704 996 


8 On July 20, the House had 14 roll call votes on this bill, the greatest number of roll call votes taken in 
one day in recent years. 


® The House debate on this bill occupies 443 pages and the Senate debate covers 222 pages. 
1 The Senate debate fills 447 pages on 10 days, and the House 120 pages on 5 days. 


11 The Senate discussed this bill during 12 days, covering 242 pages. The tabulation for the House is 
9 days and 252 pages. 
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Of some interest, because of the independent bicameral system, 
are the following three unusual incidents. (1) On March 20, the Senate 
refused a conference requested by the House on H.R. 2615, to amend 
the Agricultural Adjustment Act of 1938, relative to peanut acreage 
allotments and marketing quotas. The Senate insisted on its own amend- 
ments and returned the papers to the House: on April 4, the House 
accepted the Senate amendments. (2) On May 4, the Senate unanimously 
passed and sent to the House S.J.Res. 70, to suspend application of certain 
Federal laws with respect to an employee of the Senate Committee on 
Rules and Administration. The House, on June 18, by roll call vote 
of 120 yeas to 164 nays, refused to pass the resolution, although it applied 
only to a Senate committee. (3) On September 27, the House adopted 
H.Res. 441, stating that certain language used by Senator Moody, as 
recorded on page 12377 of the Record (September 26), “is improper, 
unparliamentary, and a reflection” on Representative Meader, constitutes a 
breach of privilege, “and is calculated to create unfriendly relations and 
conditions between the House of Representatives and the Senate.” The 
resolution stipulated “that the Senate be requested to take appropriate 
action concerning the subject.” 


SENATE PROCEDURE 


The Senate passed 1,060 bills and resolutions, of which approximately 


nine-tenths were brought up under the call of the Calendar and approved 
without objection. Actually the Calendar was called, after previous an- 
nouncements, on thirteen different occasions, resulting in the approval 
of a total of 771 “unobjected-to” bills and resolutions of which 517 were 
private. On numerous other occasions, three or more bills and resolutions 
at a time were taken up out of order under unanimous consent and 
passed. An additional 75 to 100 measures were disposed of under this 
procedure. Most of the legislative time of the Senate, however, was 
devoted to the disposition of 77 proposals, as shown in Table III. 

One of the most bitterly fought issues before the Senate was the 
question of sending troops to Europe. This came up for debate’? on 
January 16, and remained the pending question until January 23, when 
the resolution was referred to the Committees on Foreign Relations and 
Armed Services, jointly, for their consideration; the committees reported 
the proposal on March 14 in the form of S.Res. 99 and S.Con.Res. 18.7° 
The Senate reopened debate of the subject on March 16, and continued 


12 The question came up in the form of S.Res. 8, declaring it to be the sense of the Senate that no 
ground forces be assigned to duty in Europe for North Atlantic Pact purposes pending adoption by 
Congress of policy thereon. 


13 These were accompanied by Senate Report 175, and related to approval of the President’s action in 
cooperating in common defense assistance with North Atlantic Treaty nations (sending troops to 
Europe). 
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it until April 4, when the simple resolution was adopted by a vote of 69 
to 21, and S.Con.Res. 18 was passed 45 to 41. The latter was sent to 
the House™ where no further action was taken on it. 

The Far Eastern situation and the “facts surrounding the relief of 
General MacArthur from his assignment in that area” were bitterly 
debated. The Senate discussed the issue almost daily for two months, 
beginning April 11. General MacArthur addressed the Congress in joint 
session on April 19. The Committees on Armed Services and Foreign 
Relations, meeting jointly, held hearings on the question from May 2 
until June 25. 

Another matter considered jointly by these two committees from 
July 30 until August 24 was the proposed legislation on Mutual Security 
(S. 1762—finally enacted under H.R. 5113). Thus, these two standing 
committees worked together during much of the session.?® 

The Senate usually recesses at the end of each day’s sitting instead 
of adjourning; this procedure does not terminate the legislative day and 
permits the Senate on the following calendar day to proceed with the 
unfinished business. Hence, when the Senate proceeds for a long period 
of time, say a month or more, without adjourning, it remains in the same 
legislative day. The Senate rules provide that reported bills and resolu- 
tions shall lay over one legislative day, and likewise, that resolutions “over 
under the rule” must wait until a new legislative day for the morning 
hour. 

Therefore, bills and resolutions are subject to a point of order if an 
attempt is made to bring them up for consideration the day reported; 
resolutions “over under the rule” likewise are not in order for con- 
sideration. Because of this situation, twice during the year,?* the Senate 
adjourned during the course of a sitting and then resumed a few minutes 
later, only to get into a new legislative day, and thereby make such 
business in order. 

The first occurrence was on May 2. The Republicans were insisting 
on open hearings on the MacArthur case, and had introduced a resolution 
to that effect. It had been put “over under the rule” and could not be 
reached until a new legislative day. Consequently, Senator Wherry made 
a motion to adjourn; by vote of 43 to 41, the Senate adjourned at 4:40 
p.m. until 5 p.m. of the same day. But the Republicans were not success- 
ful in their attempt to consider their resolution; the first resolution “over 
under the rule” was S.Res. 133, introduced by Senator Neely, to dis- 
charge the Committee on the District of Columbia from further con- 
sideration of $.656, D.C. home rule bill. Senator Neely was recognized 
14 Debate of this subject involved 431 pages of the Record. 


15 For reference of S. 1762 to both committees, see 82 Cong. Rec. (1951), Daily Digest, p. D691. 
16 May 2 and August 27. 
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and discussed his resolution until the end of the morning hour (7 p.m.). 
At this time the resolution, not having been disposed of, was placed on 
the Calendar, and the farm labor bill (S. 984), the unfinished business, 
was again laid before the Senate and debated.?” 

On August 27, during consideration of a motion to take up H.R. 4550, 
control of exports to nations threatening security of the United States, 
a point of order was made that the bill had not been on the Calendar 
for one legislative day. On motion of Senator McFarland, the Senate 
adjourned for eight minutes. Following the morning business in the new 
legislative day, the Calendar was called, after which the motion was 
renewed and adopted by a vote of 32 to 29 to take up H.R. 4550. 

When proceeding to consideration of bills to which numerous com- 
mittee amendments were proposed, the Senate, on a few occasions, 
adopted by unanimous consent all of the amendments en bloc in order 
to expedite business. This was done under condition that any Senator 
could rescind such action on any committee amendment which would 
then be considered in accordance with the rules of the Senate. Moreover, 
debate on most of the controversial bills was concluded by a unanimous 
consent agreement that all speeches on a given bill and amendments 
thereto should close at a specific hour or after a definite lapse of time; 
most of these agreements also embodied other specified conditions. 


Finally, on June 28, Senators Lehman and Benton declined to vote, 
and answered “present,” on passage of S. 1717, to amend and extend the 
Defense Production Act of 1950, and to extend the Housing and Rent 
Act of 1947; after hearing their reasons for not voting, the Senate refused 
to excuse them by votes of 35 to 39, and 34 to 41, respectively. Both 
Senators then voted in the affirmative. 


House PROCEDURE 


The House, like the Senate, passed fewer bills and resolutions than 
in either session of the Eighty-first Congress.1* Even fewer became law. 
The House passed 1,201 bills and resolutions but approximately nine- 
tenths?® of these were called up and disposed of under expeditious pro- 
cedures, primarily under call of Unanimous Consent Calendar, Private 
Calendar, Suspension of Rules, Calendar Wednesday, D. C. Calendar 
Day, or under unanimous consent. Most of the discussion of legislation, 


17 82 Cong. Rec. 4858-66, 4871-75 (1951). 


18 See Floyd M. Riddick, “The Eighty-first Congress: First and Second Sessions,” Western Political 
Quarterly, Vol. IV (1951), p. 51, Table II. 


19 Over 850 of the 1,201 bills were passed under such procedures. 
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however, was devoted to 96 measures, as set forth in Table III. About 50 
of these were called up and disposed of under special rules reported 
by the Rules Committee. 

During the session, the Rules Committee reported fifty-eight resolu- 
tions for the consideration of the same number of bills, of which five 
were “laid on the table” when the bills for which they were designed 
were called up and passed under other more expeditious procedures. The 
House called up and acted on the other fifty-three, rejecting two.?° Fifty- 
one special rules were adopted but two bills?? brought up under two of 
the rules were defeated and one was recommitted.?? The other forty-eight 
bills considered under special rules passed the House, of which forty-one 
became public law, six were never acted on by the Senate, and one was 
vetoed.?* Of the five bills for which rules were reported and then “laid 
on the table,” two became public law, two were never acted on by the 
Senate, and one was vetoed.*4 These results indicate that the Rules 
Committee did not act solely to express the will of the majority party 
or of the House itself. Likewise, the committee refused to report some 
rules which were desired by members of the standing committees con- 
cerned, including the chairmen. 

An analysis of the fifty-one special rules adopted by the House 
shows that all but five provided for immediate consideration of the same 
number of bills; thirty-five were open rules merely prescribing immediate 
consideration and defining procedure for otherwise unprivileged business. 
Only sixteen could be classed as closed rules, of which four waived points 
of order against an equal number of appropriation bills, and one took 
a bill from the Speaker’s Table and sent it to conference. The rest 
waived points of order against legislative bills, providing that they be 
considered as having been read for amendment, defining the amendments 
in order, or stipulating that only amendments sponsored by the committee 
were in order. Forty-six of them provided that the general debate be 
confined to the bills, without intervening “motion except one motion to 
recommit,” and that the “previous question” be considered ordered after 
acting on amendments reported by the Committee of the Whole. A 
maximum time for general debate of each of forty-six bills was pre- 
scribed,”> thirty-nine were read for amendments under the five-minute 
20H.Res. 166 for consideration of H.R. 2988, defense housing, and H.Res. 430 for consideration of H.Res. 

82, expression on Unity of Ireland. 

21 H.R. 314, Booker T. Washington veteran hospital, and H.R. 1545, Emergency Reorganization Act of 1951. 


22H.R. 39, Agriculture, Marketing Facilities Improvement Act. 


23H.R. 3096, Defense Land Transfer Act, was passed by the House over the presidential veto but the 
Senate did not override. 


2*H.R. 5411, relative to schools in critical defense housing areas. 


2521 for 1 hour of general debate, 11 for 2 hours, 5 for 3 hours, 2 for 4 hours, 1 for 5 hours, 2 for 6 
hours, 1 for 30 minutes, 1 for 1 day, 1 for 2 days, and 1 for 4 days. 
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rule, and seven were to be considered as having been read either for 
amendments, or only for amendments defined or sponsored by the 
“committee.” 

Calendar Wednesday procedure was utilized only on June 20;7¢ all 
committees were called but only the Committee on Veterans Affairs 
responded, eleven veteran bills being called up and passed. The Consent 
Calendar was called on sixteen days, at which time over one hundred 
fifty noncontroversial bills were passed “without objection.” The Private 
Calendar was successfully called on thirteen occasions when 588 private 
bills were passed “without objection.” Between twenty-five and fifty 
District of Columbia bills were disposed of on D.C. Calendar Days. A 
dozen or more bills were passed under Suspension of Rules procedure.?* 
Likewise, over one hundred noncontroversial bills and resolutions were 
called up and passed “out of order” under unanimous consent procedure. 

Six motions to discharge committees from further consideration of 
bills were filed, but not one received a sufficient number of signatures 
(218) for entry on the Discharge Calendar. Hence, the rule was not 
invoked during the session. 

By vote of 244 to 179, the House,?* on January 3, 1951, eliminated 
its so-called twenty-one-day discharge rule. This rule permitted chairmen 
of committees reporting bills or resolutions favorably to the House to move 
the adoption of resolutions providing for the consideration of such 
pending legislation if the Committee on Rules had adversely reported 
or failed to report such resolutions within twenty-one calendar days. This 
rule, enacted by the Eighty-first Congress, had survived only two years.?° 

The House on several occasions adopted amendments to bills while 
in the Committee of the Whole*® and later defeated the same amend- 
ments, having risen from the Committee of the Whole to act on the 
amendments reported by that committee for House approval.*! The 
Speaker several times participated in debate,*? and the chair voted to 
break a tie in adoption of H.Res. 262, rule for consideration of H.R. 4473, 
Tax Revision Bill; the final vote was 99 to 98.°* 


26 By vote of 138 to 72 (¥%3 vote required), the House refused to dispense with Calendar Wednesday 
business on that day. 


27: One bill (H.R. 5118) failed of passage on Oct. 4, under this procedure. 
28 See action on H.Res. 7. 

2° See Riddick, op. cit., p. 59, for activity under the Rule. 

% Roll call votes are not in order in the Committee of the Whole. 








31 Two cases in point are amendments to S. 349, defense housing bill. See Wolcott amendment limiting 
bill to one year, and Cole of Kansas d liminating government authority to buy for 
resale and development sites for housing and community facilities in connection with defense 
installations. 





82 He spoke against making certain cuts in the Treasury-Post Office appropriation bill (H.R. 3282); in 
defense of H.R. 3791, India emergency food relief. 


33 See 82 Cong. Rec. (1951), Daily Digest, p. D539. 
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APPROPRIATIONS 


Twenty-seven** regular, supplemental, deficiency, special, and tem- 
porary extension appropriation bills and resolutions were enacted during 
the session. This is as many as were passed in both sessions of the Eighty- 
first Congress,*° which is explained in part by discontinuance of the 
experiment tried in the Second Session of the Eighty-first Congress of 
passing an omnibus appropriation bill (H.R. 7786).** 

As enacted, these bills appropriated $91,626,541,716 based on $96,- 
345,166,010 budget estimates. The estimates were submitted by the Pres- 
ident to Congress in the form of his annual budget message, in which 
he recommended expenditures totaling $71,594,000,000 for the fiscal year 
ending June 30, 1952. This amount was supplemented during the course 
of the year by additional requests contained in special communications. 
The total amount appropriated is $4,718,624,294 less than that requested 
by the President. 

By and large, the enactment of the supply bills was delayed more 
than in any previous year. In prior years only a few have been as slow 
to gain final approval as the last one signed by the President. The first 
money bill enacted which carried 1952 appropriations—the disaster relief 
measure—did not become law until July 18. The first “regular supply 
bill” was not signed until August 3; all but one other were signed on or 
after August 31. Seven of the twenty-seven bills were delayed until 
October. Some members of Congress declared that it is becoming almost 
a full year’s work just to pass the appropriation bills. The first conference 
reports on Agriculture (H.R. 3973), Labor-Federal Security (H.R. 3709), 
and Interior (H.R. 3790) were recommitted because of the difference over 
the so-called Jensen amendment on reduction of government personnel. 
As finally approved, the bills embodied a compromise on the method 
of reducing the number of Federal employees; each of the agencies affected 
by the bills was forbidden to refill more than one out of each four per- 
sonnel vacancies until it had cut down its payroll to ninety per cent of the 
estimated personnel for the year. A number of jobs which Congress con- 
sidered strategic or necessary were specifically exempted. 

Senator Byrd, on his own behalf and that of forty-seven other 
Senators,*” introduced S.Con.Res. 27, providing for a consolidated general 
appropriation bill; it was reported to the Senate, but was never passed 
by that body. 


% For complete details as to numbers, amounts at various stages, dates, public law numbers, and increases 
or decreases, see 82 Cong. Rec. (1951), Daily Digest, Table for Nov. 14, p. DI010. 


35 See Riddick, op. cit., p. 60. 
36 See, ibid., pp. 60-61, for a discussion of this experiment. 
37 See 82 Cong. Rec. 4057 (1951). 
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ComMITTEES, INCLUDING INVESTIGATING COMMITTEES 


As usual, the work load of the standing and special investigating 
committees was heavy. Senate committees filed 1,057 reports and House 
committees 1,181; conferees filed 46 reports. The voluminous testimony 
taken by standing and special committees falls into two general categories: 
that taken on proposed legislation, and that taken on various subjects 
1.dependent of pending bills (investigations). It appears that the amount 
of testimony falling into the second category exceeds that of the first. 
Among the items covered by allegedly more than 130 special investigations 
in widely varying fields were: monopoly in big league baseball, chemicals 
in food products and cosmetics, crime in the District of Columbia, elec- 
tions (including the Maryland and Ohio senatorial campaigns), the Far 
Eastern situation and facts surrounding the recall of General MacArthur, 
“Federal Job Selling” in Mississippi, fuel policy and reserves, influence in 
government (so-called five-percenters), inquiries into operations of the 
Internal Revenue Bureau, internal security and subversive activities, 
investigations of government personnel, newsprint, organized interstate 
crime, railroad labor disputes, R.F.C. loans, small business hearings 
(particularly on rubber and steel), transportation, and wage stabilization. 


THE SENATE AS A COUNCIL 


The number of nominations received and confirmed by the Senate 
was fewer than in either session of the Eighty-first Congress. During the 
year, the President nominated 26,284 for all branches of the government 
services, of which 26,069 were confirmed. Forty were withdrawn, 173 
left unconfirmed, and 2 were rejected. These latter were Joseph Jerome 
Drucker and Cornelius J. Harrington, suggested as Federal Judges for 
the Northern District of Illinois. They were referred to the Senate 
Judiciary Committee on July 13. On October 8, both nominations were 
reported adversely with a recommendation that they not be confirmed; 
the next day the Senate rejected them without roll call vote. In opposing 
the nominations, Senator Douglas stated: “I do not want to label the 
nominees themselves as being personally obnoxious to me. I regard them 
as estimable men and fine citizens. But I should like to point out that 
they were nominated without consultation with me, without any indica- 
tion of the reasons for their selection, and contrary to the recommendations 
of the much more highly qualified men whose names I had forwarded 
[to the President] and who were supported by the heavy preponderance 
of informed opinion in Illinois.” ** Senator Douglas also obtained leave to 
print in the Congressional Record, exhibit A, a self-prepared summary of 


38 See 82 Cong. Rec. 1310 (1951). 
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the constitutional history of the “advice and consent clause” together with 
citations of leading Senate precedents, and exhibit B, a summary of a poll 
of the Chicago Bar Association members with respect to the pending 
nominations. 

Considerable differences arose over the nomination of Chester Bowles 
of Connecticut as ambassador to India; hearings were held and the nomina- 
tion was reported favorably on October 1. In the Senate, speeches were 
heard for and against, and the nomination was confirmed 43 to 33.*° 

The nomination of Philip C. Jessup, as representative of the United 
States at the Sixth Session of the General Assembly of the United Nations, 
was referred to the Committee on Foreign Relations on September 13, 
and then to its subcommittee for study; hearings were held for several 
days, and finally on October 18, in executive session, the subcommittee 
voted three to two to report the nomination unfavorably to the full 
committee.*° This body never took any action on reporting the nomination 
to the Senate for confirmation. 

The nomination of Frieda B. Hennock, to be United States District 
Judge for the Southern District of New York, was also contested; after 
hearings for a number of days, the nomination was left pending without 
action. 

Apart from these exceptions, the nominations were referred to the 
proper standing committees of jurisdiction, reported back to the Senate, 
and confirmed after little or no discussion. 


The President submitted eighteen treaties to the Senate for its ap- 
proval; thirty-eight others, submitted in prior sessions, were awaiting 
Senate consideration. One of the eighteen, and thirteen of the thirty- 
eight were reported and approved,*! some with reservations, some with 
understandings, and one with an understanding and a reservation. All 
fourteen dealt with the subject of taxes on income and estates.*? 


THE PRESIDENT’S RELATIONS WITH CONGRESS 


The President’s relations with Congress were not good if the success 
he had in getting his legislative program enacted be used as the criterion. 
Congress and the President could seldom completely agree on any major 
piece of legislation. There was little or nothing done directly to implement 
the Administration’s so-called “Fair Deal Program.” This situation was 
evident from the first day, January 3, when a coalition of Republican and 
southern Democratic Representatives assumed control by eliminating 


39 See 82 Cong. Rec. 13115 (1951). 
See 82 Cong. Rec., Daily Digest, October 18, 1951. 
41 All were approved on September 17, after very little debate. 


42 For details, see L. W. Bailey, Civilian Nominations, pp. 285-294 (compiled for the use of the Secretary 
of the Senate). 
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the twenty-one-day rule in the House. This rule had been adopted at the 
beginning of the previous Congress, and the press reported that President 
Truman made it a personal issue to block the repeal. 

Throughout the year, it was not uncommon for southern Democrats 
and Republicans in both Houses, with exceptions, to find themselves work- 
ing together in support of the same legislative objectives and in opposition 
to the Administration’s program. At best, the Democrats did not have 
a “comfortable” working majority. 

During the year the President signed 253 bills into Public Law, and 
411 into Private Law; he vetoed 13 bills, of which 2 became Public Law 
over his veto. Four of the vetoes were of the pocket variety. 

The President’s legislative program was submitted to Congress in the 
form of his State of the Union Message, Budget Message, Message on the 
Economic Report, and a series of special messages sent from time to time 
dealing with specific proposals. These include: taxes,** aid to India,‘ 
regulations and rules implementing the uniform code of military justice,*® 
extension of the Defense Production Act of 1950,** apportionment of Rep- 
resentatives in Congress,‘7 mutual security program,** military construc- 
tion,*® postal rate increase,®” the German peace proposal,*! Foreign Service 
retirement fund,®? International Labor Organization recommendations,** 
Mexican farm labor,** flood disaster,®> and government employees’ income 
report.°° The State of the Union and Budget messages set forth rather 
comprehensive programs. The former requested legislation classified into 
ten categories. Little or nothing was done on five of the points; the other 
five were granted in part. Most of the money requested in the Budget 
Message was granted, but that was not the case with the new legislation 
recommended in that document where the Administration either got less 
than it asked for, or got some things that it neither asked for nor wanted. 
Several of the President’s recommendations were practically ignored. In 
short, he and Congress could not agree on what was best for the country. 

Some of the specific differences between the President and Congress 
over recommended legislation follow: (1) The enacted tax bill was not 
what the President requested; the law provided for an estimated tax in- 
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crease of $5,691,000,000, a sum considerably short of the $10,700,000,000 
sought by the President, and the levies were not placed exactly where 
the President desired them.*’? This law also contains a provision which 
prohibits the Federal Security Agency from withholding relief funds from 
states which permit limited inspection of relief rolls; this was opposed by 
the Administration. (2) The President requested $8,500,000,000 for foreign 
aid (mutual security), but as enacted, the law®* authorizes a maximum of 
$7,535,750,000 for all programs; likewise, various restrictions not asked 
for were attached. However, the Mutual Security Appropriation Act, 
1952, appropriated only $7,328,903,976.5° (3) The Reciprocal Trade 
Agreements Act contains a “peril point” provision not wanted by the 
Administration.*° (4) In the case of the Defense Production Act, the 
President requested an extension for two years, the tightening of certain 
of its provisions, and an increase of its scope. Congress provided for a 
one-year extension and placed certain restrictions on controls. Despite 
a second presidential message on the subject (dated August 23), request- 
ing a repeal of the so-called Capehart, Herlong, and Butler-Hope amend- 
ments (contained in S. 1717) *' Congress would not enact any bill to 
repeal or to modify the amendments. (5) The Administration requested 
a revision of the Selective Service Act to lower the draft age from nineteen 
to eighteen years, and to extend the induction period from twenty-one to 
twenty-seven months; Congress lowered the age to eighteen and one-half 
years and extended the period to twenty-four months. A separate uni- 
versal military training bill was not enacted nor can the system be put 
into effect until Congress takes further action.** (6) The postal rates 
increase, as enacted, was a far cry from the President’s recommendation.** 

The President did win in his fight to get the so-called Kem amend- 
ment repealed. This was an amendment added to an appropriation bill 
to cut off United States economic aid to countries exporting armaments, 
strategic materials, and other such items to any member of the Communist 
bloc. The repeal was effected by the Mutual Defense Assistance Control 
Act of 1951.** Under the revised law, nations doing business with Soviet- 
dominated countries can receive aid if the President finds that a cessation 
of such assistance would be detrimental to the security of the United 
States. 


57 See history of H.R. 4473. 
58 H.R. 5113. 

59 Pub. L. 249. 

60 H.R. 1612; Pub. L. 50. 

*1 Pub. L. 96. 

®S.1; Pub. L. 51. 

#3 S. 1046; Pub. L. 233. 

* H. R. 4550; Pub. L. 213. 





THE POLICY POSITION OF LEGISLATIVE 
SERVICE AGENCIES* 


NorMAN MELLER 
University of Hawaii 


ONGRESS and practically all state legislatures are served by a 
CC of staff agencies designed to facilitate the legislative process, 

here referred to collectively as legislative service agencies. With few 
exceptions, these agencies believe themselves to be mere legislative amanu- 
enses and to eschew all questions of policy as being solely within the pre- 
rogative of legislature. In point of fact, their own value judgments un- 
obtrusively but consistently enter into formulation of the product of the 
legislative bodies they assist. 

Stated in oversimplified terms, legislators either mirror the parochial 
desires of their own particular constituencies or represent the whole polit- 
ical unit served by the legislative body of which they are a part; they are 
either led or they lead. It is not likely that a state legislator unconditionally 
committed to vote for a local road or school will be overly concerned with 
the merits of a state-wide road or school system study, prepared by a 
legislative service agency, which considers his district’s needs in a relative, 
limited perspective. Should such an informational service be devoted to 
developing data designed exclusively to bolster his predetermined con- 
clusions, it would but subvert this form of legislative aid to that of a prop- 
aganda device. Only by attributing a statesman’s role to all legislators, 
and thus furnishing broad informational as well as other legislative services 
that will facilitate the most independent action, are the agencies function- 
ing today justified as necessary. Rephrasing the legislator’s contradictory 
roles in terms of response to “public opinion” helps not a whit. A legisla- 
tor not free to use his judgment apart from the dictates of “public opinion” 
—whether that opinion is general or representative of special groups— 
proceeds oblivious to all else but the direction of the prevailing sentiment, 
and, if the weather proves gusty, at best should utilize polling techniques 
to determine where and when to take his stand. 

Disconcertingly to the ivory tower theoretician, legislators generally 
act without regard to abstract formulations of their functions. Rarely does 
the representative have occasion to consider problems solely in terms of 
* The views expressed herein are not necessarily reflected in the policies of the agencies with which the 

author is or has been associated. 


1See quotations on legislative representation gathered in Harold F. Gosnell, Democracy—The Threshold 
of Freedom (New York: Ronald Press, 1948), pp. 199-201. For evidence that this problem continues 

to reappear as new issues are raised, see, for example, Pendleton Herring, Presidential Leadership 
ow York: Farrar & Rinehart, Inc., 1940), p. 94, re: permitting participation of cabinet members 

proc and Lindsay Rogers, The Pollsters (New York: Alfred A. Knopf, Inc., 

Or pp. 212- 222, concerning the polling of opinion. 
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absolutes. He can be both advocate and judge. He usually performs his 
task in the role of a mediator, which entails more than conciliating 
existing views but does not push much beyond the frame of reference set 
by the competing forces.2 As such he is neither reduced to slavish 
dependence nor is he cut loose to wander fancy free. The realities of 
politics bring him up short once he commences to pursue either course 
to its extreme.’ Just as the practices of the legislator ignore the dilemma 
of representation, so, too, do the legislative staff aides. But they respond 
to the legislator’s need—expressed or presupposed—on the assumption that 
he desires complete and unbiased service as a statesman, regarding such 
nonutilization of their total effort as occurs to be the result of pressures 
which converge on the legislator and which prevent him from adopting 
the broadest view. 

“Complete and unbiased” service presumes the existence of in- 
dependent fact, absolute and accepted, or waiting to be discovered. If 
fact cannot be demonstrated, then opinion is to be arrived at objectively 
and impersonally so as to approximate the detached character of fact. 
Through a process of rational schizophrenia, survey and delineation in 
the social milieu are to be separated from the appraiser’s nonobjective 
standards. This is no more than a reflection of the dichotomy between 
fact and value—the former, external; the latter, personal—which troubles 
the social sciences.* 

Public administration, when first formulated as a science and an art, 
adopted this dichotomy between fact and value judgment by purporting 
to separate administration from politics.» In theory the administrator, 
as the expert, was to apply externally-determined policy in accordance 
with scientific principles of management. Active participation in shaping 
these policies was suspect, for this would introduce subjective values. On 
the level of goals, in his capacity as administrator he could conscientiously 
enter only into the development of objective professional standards and 
administrative techniques. The formation and declaration of public policy 
was to be a function of politics, not of administration. 

Legislative service agencies were established and multiplied while this 
concept of public administration flourished. They were staffed by men 
who helped to elaborate this theory of public administration,® as well as 
2 This mediating function is broader than that envisioned by Bentley, who would appear to deny all 


independent motivating force to the legislator. foie - Bentley, The Process of Government 
(Chicago: Chicago University Press, 1908), pp. 235, 447-453. 

3 For a discussion of this delicate balance, see Ernest Barker, a itats on Government (Toronto: Oxford 
University Press, 1942), p. 44. 

4Max Weber, “The Meaning of ‘Ethical Neutrality’ in Sociology and Ethics” and ‘“‘ ‘Objectivity’ in 

ial Science and Social Policy’ in Edward A. Shils and Henry A. Finch, Max Weber on the 

Methodology of the Social Sciences Caan, Ill.: Free Press, 1949). Appendix 2 of Gunnar 
Myrdal, An American Dilemma (New York, ). 

5For review of literature distinguishing between dso and administration, see Dwight Waldo, The 
Administrative State (New York: Ronald Press, 1948), pp. 106-114. 

® Charles McCarthy was in the center of the public training movement from its inception. Edward A 
Fitzpatrick, McCarthy of Wisconsin (New York: Columbia University Press, 1944), pp. 131- 134. 
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by those whose education was molded by it. The impartiality of the 
administrator was matched in the legislative sphere by a similar profes- 
sional standard for the guidance of the legislative service aide. In addition 
to the influence of this professional outlook, the concern of the legislative 
service agency with matters of government about which an objective, 
nonevaluative approach was to be the rule when considered by the 
public administrator could not but encourage similarity of methodology.’ 

Today, public administration recognizes the decision-making role 
of the administrator.* To a greater or lesser degree, depending upon his 
place in the hierarchy,® the administrator may now properly participate 
in policy-making which not only involves value judgments but also action 
based on them. Legislative service agencies, however, generally continue 
to profess scientific detachment from values. They usually deny taking 
any part in the actual shaping of policy, and claim aloofness from value 
controversies. The remainder of this article will be concerned with a con- 
sideration of the various types of legislative service agencies and the degree 
to which they participate in the formulation of policy by interjecting 
value judgments in the course of rendering their services. 

First, a word of caution. There is no consensus of opinion concern- 
ing precisely what constitutes a “legislative service agency.” The Legislative 
Service Conference of the Council of State Governments is attended 
annually by a disparate group of public officials who have little in common 
other than association with legislative bodies and keen interest in the 
legislative process. Standardization of terminology does not prevail. The 
titles of agencies bear no necessary relation to powers and duties, and, 
occasionally, are deliberately misleading, the names having been chosen 
to quiet anticipated opposition to an agency’s establishment. Looking to 
a legislature in action likewise proves unenlightening, for not every aid 
to the legislature is included within the designation. 

In identifying legislative service agencies two points of reference have 
been arbitrarily utilized—the work of the legislator and the now-accepted 
integral parts of the legislative structure. The latter narrows the scope 
of the former. Each legislator in the course of his term must have access 
to information, evaluate it (even if no more than to accept the evaluations 
of others), and take definitive action as a member of a legislative body. 
The assembling and weighing processes may occur simultaneously, but 
neither process need precede the action stage, as evidenced by attendance 
at public hearings. Often, when the legislator plays the extracurricular 
role of errand boy for his constituents by attending to their private busi- 


7 Of course this is onl ge of the larger formulation of scientism. Gee ae J. Morgenthau, Scientific 
oli 


lan vs. Power tics (Chicago: University of Chicago Press, 1 
8 See Herbert A. Simon, Administrative Behavior (New York, 1949), pp. 52-59. 


®See description of Floyd W. Reeves’ schema in my H. Appleby, Policy and Administration (University: 
University of Alabama Press, 1949), pp. 17-18. 
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ness in the capital, the evaluative element may be relegated to a very 
minor position. With regard to legislation, it is hoped (and by the author, 
believed) that all three processes follow in the chronological sequence 
given. 

All institutionalized means for aiding the legislator may be correspond- 
ingly considered within one of three categories, as being designed to facili- 
tate what may be described as the assembling, the weighing, or the defini- 
tive action processes.'*° However, as some of these means have long since 
become part and parcel of the machinery for operating the legislature and, 
as such, essential to the administration of the body as a whole, they do 
not appear properly classifiable as legislative service agencies. The entire 
committee system with its presiding officers and the corps of clerks who 
perform the housekeeping function of keeping the proceedings and affairs 
of the legislative body in order, and the subordinate services related there- 
to, such as mechanical duplication of bills and reports, preparation of 
journals, histories, and daily files, the delivery of the mail, the payment 
of expenses, and a number of allied activities—are all now treated as 
integral parts of the legislature. What remain are those public legislative 
service aids which some day may similarly be incorporated into the 
legislative structure, but which now are auxiliary service agencies.” 


Assembling data. The first service agencies were developed for the 
purpose of assisting the legislator in assembling factual data. The bench 
mark date usually mentioned—the founding of the Wisconsin Legislative 
Reference Library by Charles McCarthy in 1901—actually was antedated 
by a Sociology Division established in the New York State Library a 
decade earlier to service somewhat the same need.'* There was a difference 
between the procedures followed at this early period by these two agencies. 
The New York institution, aside from publishing summary data on state 
legislation, waited for the legislator to beat a path to its door. McCarthy, 
in the very first year of the Wisconsin Library’s existence, was pushing 
past the conventional, custodial conception of library service by writing 
to legislators to find out what bills they planned to present, and then 
amassing pertinent materials. Instead of the legislator merely calling to 
consult publications on the library shelf, information was gathered and 


1 The author is indebted to the Legislative Auditor of California, A. Alan Post, and to Dr. Gilbert 
G. Lentz of the Auditor’s staff, for suggesting the following analytic classifications as alternatives 
to the one adopted by the author: (1) by organizational tyPs (legislative staff, legislative committee 
staff, executive department, university department, etc.); (2) by primary purpose (formulation of 
ww ys program, legal representation by legislative counsel, reference and library service, etc.); 
and (3) by functional type (fiscal, legal, general research, etc.). Although provocatively challenging, 


they could not be pursued in this article. 


11 This distinction between service agencies and integral parts of the legislative structure is reflected in 
the organization of such works on the legislative process as Joseph P. Chamberlain, Legislative 
Processes—National and State (New York: D. Appleton-Century Co., 1936) and Harvey Walker, 
The Legislative Process (New York: Ronald Press, 1948). 


12 Eleanore V. Laurent, 7+ on Reference Work in the United States (Chicago: Council of State 
jovernments, 1939), p 
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memoranda prepared for his use. Thus was initiated the more active role 
played by the modern reference agency. With the “McCarthy Idea” the 
legislative reference library inevitably assumed a part in the shaping of 
expressed concern into well-defined, alternative courses of action, a crystal- 
lization process in which the agency may anticipate problems even prior 
to their emergence on the political scene. 

Since the turn of the century, the legislative reference concept has 
spread throughout the United States.'* Bearing various titles, located at 
different times in any one of the three major branches of government, and 
ofttimes allied with other legislative aids, some formalized means for 
compiling data pertinent to legislation, contemplated or under consider- 
ation, is now available to Congressmen and legislators in more than three- 
fourths of the states.’ In addition, information relevant to any of the 
duties of the legislator as a public official is also collated upon request. 

All these reference aids operate within the broad political context of 
the jurisdiction they serve. It may be taken for granted that they should 
expend little effort in describing governmental techniques indigenous to 
systems behind the Iron Curtain, which only emphasizes that they do not 
engage in ivory tower research. Lack of time and staff, as well as the need 
to be ever useful, compels the culling out or playing down of the too- 
theoretical, the politically impracticable. This is not to suggest that sails 
are deliberately trimmed for motives of partisan politics, but that the 
choice of content and detail of treatment cannot help being influenced 
by the use to which the data may be put. Usually the researcher is 
acutely aware of this orientation only in situations involving politically 
explosive issues where obvious efforts toward impartiality and compre- 
hensiveness of scope must be displayed. 

Similarly, the researcher is bounded by the characteristics of the 
legislative body and the particular legislator he is servicing. Quite 
commonly the reference agency identifies itself with the attitude of the 
legislative department in the never-ending struggle for power between 
the executive and the legislature. The personal bent of the individual 
requesting the services of the agency, not to mention his specifically 
directed order, may warp the direction of the search as well as the form of 
the final product, but in that case the agency will so qualify its report 
that it is unusable in any manner which would conceal the predetermined 
bias. However, such professional ethics are inapplicable to evaluations 
which take into account the degree of political sophistication, awareness 
of economic and sociological trends, and idiosyncracies of the legislative 
13 For current treatment of legislative reference agencies, including a state-by-state summary of functions, 


see Legislative Reference Bureau, University of Hawaii, Manual on State Constitutional Provisions 
(Honolulu: Hawaii Statehood Commission, 1950), pp. 94-98, 112-118. 


14 The Council of State Governments, The Book of the States, 1950-1951 (Chicago: The Council of State 
Governments, 1950), p. 128. 
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client, individually and collectively. The Legislative Reference Service 
of the Library of Congress will long bear the memory of the treatment 
that its studies on Communism in Action and Fascism in Action received 
at the hands of Congress.?® 

An example may illustrate the intangibles that contribute to the 
final form of the research product. A request for data on state legislation 
outlawing strikes and lockouts in utilities may be serviced by a survey 
of statutes currently on the books followed by the laconic note that 
“Five states have adopted such legislation.” At the other extreme might 
be a reply in the form of a detailed study incorporating the essential 
features of the statutes; significant variations; the experience of the states 
which have adopted them, as well as that of states with analogous legis- 
lation; references to peculiarities of the jurisdictions surveyed and of those 
in which the agency is located which qualify the significance of the data; 
constitutional questions and judicial decisions bearing thereon; pertinent 
chronological developments in the subject matter field; and possibly an 
analysis of all basic factors to be taken into account for avoiding ill- 
considered action. A wide variety of approaches and techniques offer 
themselves to the researcher. Within the limiting confines of the agency’s 
fiscal and physical resources, he reacts to the totality of forces impinging 
upon the shaping of policy by gathering, knowingly or not, that material 
he senses will be most apt to meet the legislative need. 

Majority rule within the legislature depends upon a narrowing pro- 
cess which ultimately permits decision in terms of aye and nay. Legis- 
lative reference agencies, in assembling data, are the liaison between the 
rather vague, inchoate demand for action and the persons officially charged 
with participating in the decision-making process. They specialize in inter- 
preting technical aspects in terms comprehensible to the legislator. Their 
function is to clarify, not to muddy the water further, and to aid in the 
limiting of choices within possible practicable alternatives. Like propmen in 
the Chinese theater, without script they help to set the stage and rearrange 
it as the drama proceeds, wandering in and out among actors improvising 
their lines. Inherent in this task are innumerable personal value judgments 
which, while not prejudging the ultimate issues, shift the spotlight from 
the irrelevant or immaterial to what the researcher considers to be the 
centers of attention. That they are thus participants in the shaping of 
policy appears incontrovertible. 

Legislative councils are other staff agencies which assist the legislator 
in assembling factual material.‘* Sponsored by the National Municipal 
League in 1921 and first actuated a decade later in Wisconsin as a bridge 


15 See H.R. Doc. No. 754, 79th Cong., 2d Sess. (1946); H.R. Doc. No. 401, 80th Cong., Ist Sess. (1947); 
and 80 Conc. Rec., pp. 8470-8479 (1947). 


16 Legislative Reference Bureau, op. cit., pp. 86-94, 104-111. 
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between executive and legislature, they have since been established in 
slightly more than half of the states.17 With few exceptions the councils 
are now entirely legislative in membership and, essentially, are represen- 
tative interim committees of the whole legislature. The function of gather- 
ing data is supplemented by that of aiding the legislator to evaluate it; 
almost forgotten is the original function of facilitating executive-legislative 
rapprochement. 

Most legislative councils utilize a research staff for the preparation of 
studies in anticipation of council consideration. The need filled by this 
phase of the research is practically the same as that of the legislative 
reference bureaus. Previous comments with reference to the bureaus and 
their participation in policy formation are here equally pertinent. What 
distinguishes the council in its gathering of data from a legislative reference 
bureau is the council’s ability to utilize various powers and procedures 
commonly exercised by legislative committees. Through subpoenaing wit- 
nesses, compelling the production of books and records, and holding 
hearings at which testimony and exhibits may be volunteered, greater 
access to current and confidential information is obtained. Then, too, 
there is a subtle educative process in that, instead of having it presented 
to him, the legislator is a party to the amassing of data, as well as to the 
discussion thereof. 

In order of appearance, the legislative auditor was the last of the three 
aids created to assist the legislator in gathering materials for his use. Due 
to the rather recent conception of this legislative fiscal office, the legis- 
lative auditor is found in only a handful of states. In addition to render- 
ing general research, it brooks fair to become the legislative counterpart 
of the estimates division of a state budget agency, as well as the post 
auditor of completed executive transactions. In the latter capacity, how- 
ever, attention is directed more toward general analysis of the methods 
and effectiveness with which legislative appropriations have been expended 
than toward auditing for financial accountability. 

Maintenance by the legislative auditor of neutrality in executive- 
legislative relations is difficult, for his is the task of the legislative watch 
dog in constant surveillance over the executive. As legislative agent, he 
gathers evidence of failure to observe the spirit, as well as the letter, of 
the law and brings it to the attention of the legislature, a selective process 
closely associated with policy initiation and reconsideration. In California, 
the legislative auditor’s staff sits in on the conferences held in the Depart- 
ment of Finance while the budget is being prepared, and so potent is its 


17 The Council of State Governments, The Book of the States, 1950-1951 (Chicago, The Council of State 
Governments, 1950), p. 106. As names are of little assistance—and, in fact, tend to obfuscate— 
the total varies, depending upon the criteria of the compilers. Guild lists 23 in “Legislative 
Councils: Objectives and Accomplishments,” State Government, Vol. XXII, No. 9 (September, 
1949), p. 217. 
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influence that any major item not modified after being questioned is sure 
to be challenged when the budget reaches the legislature. The legislative 
auditor is also charged with making recommendations for administrative 
reform designed to increase governmental efficiency. It thus appears that 
the data-gathering function of the legislative auditor is overshadowed 
by the evaluative function. 


Weighing data. Practically all legislative reference agencies purport 
to stop at the point of selecting and organizing of materials, leaving the 
weighing of the data’s significance to the legislator. This is quite possible 
when replying to simple inquiries of “How many . . .?” or “Does the state 
have ...?” It is difficult in more comprehensive studies; cloaking the 
report in objective terminology cannot eliminate evidence of the research- 
er’s answers of the policy issues at stake and his personal belief of where 
the balance lies or the points within which the decision should fall. 

Reference agencies attempt to compensate for this human element 
by a number of mechanical devices. Instead of direct evaluative statements 
a few of the methods employed are the combing out of emotion-laden 
words, the insistence upon comprehensiveness of presentation, the elimi- 
nation of reference to all but utilitarian standards, and incorporation of 
quotations from others. If allusions to attributes and disabilities cannot 
be avoided, then to preserve the semblance of balanced treatment some 
agencies may even go so far as the Legislative Reference Service of the 
Library of Congress once did, and endeavor to list an equal number of 
reasons for and against a proposition. Collaborative effort by researchers 
of differing basic bent, and an “approver” system designed to introduce 
counterweighing approaches into the final product, are two administrative 
devices employed. Formal techniques of this nature are as patent as that 
adapted by the research arm of a mid-Western “Little Hoover Commis- 
sion” which, instead of making recommendations in its reports, suggested 
“alternatives” because of the association of some of its staff members with 
the state’s legislative reference service. 

The underlying motivation for this widespread caution is sound. 
Repeated questioning of the agency’s good faith will undermine its further 
usefulness. Once a positive position is announced, no matter how well- 
founded, the agency is vulnerable to attack from the groups aggrieved 
by its conclusions. Wise McCarthy “was extraordinarily careful to say— 
even proclaim—that the services of the Legislative Reference Library, in- 
cluding the drafting, were clerical.” ** But in this McCarthy was only 
anticipating the misrepresentations which resulted in his being investigated 
at the behest of the Governor for infringing on the legislative prerogatives! 
There is thus good cause for concern. 


18 Fitzpatrick, op. cit., p. 49. 
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For all of this, need legislative reference staff members continue 
to remain political eunuchs??® Human frailties being what they are, 
agency commitment may have to be foregone; but does discretion preclude 
any indication of the conclusions reached by staff researchers after an 
honest, dispassionate attempt to weigh all the issues involved? 

It is precisely at this point that the significance of the lobbyist can best 
be comprehended. The legislator, due to press of work, has long since 
come to rest his decisions as much on the conclusions of others in whom 
he has confidence, as on his own considered evaluations laboriously con- 
structed from the mosaic of basic elements. It is to the lobbyist, a human 
being devoid of the tail and brimstone with which he is usually portrayed, 
that the legislator often turns when weighing issues about which the 
lobbyist is conversant or can be expected to render a sound opinion. 
The same role can be played by legislative reference staff members whose 
sense of values and intellectual integrity are respected by the legislators 
whom they serve. This was McCarthy’s real glory, despite all the trappings 
with which he equipped the Wisconsin Legislative Reference Library so 
as to present the appearance of disinterestedness in evaluation. 

Legislative councils were instituted for the purpose of outlining a 
legislative program, as well as for collecting and weighing information. 
Pre-session formulation of programs subjected them to the criticism of 
concentrating legislative power in their hands, and their main function 
has tended to become restricted to the evaluation of proposals and the 
elimination of those found wanting. Occasionally, in order to avoid the 
appearance of dictating to the legislature, councils confine themselves to 
the preparation of factual reports without incorporating recommendations. 
Even where legislative bills are appended to the council report, they are 
treated as merely suggestive. However, there can be but little question that 
the active participation by individual members of the council in hearings 
and deliberations materially contributes to their subsequent decisions. 

The relation of the research staff to the evaluative stage of council 
work has been acknowledged. In close contact with the legislative mem- 
bers, “it collects the facts, sifts the pertinent information, weeds out the 
impossible solutions to the problem, and sharpens the issue to permit 
a more concentrated consideration of the more promising solutions.” *° 
In addition, continuity of periodic contact permits the informal communi- 
cation to legislative members of evaluative conclusions reached by the staff. 

Reference previously made to legislative auditors has commented upon 
the evaluative element implicit in their work. The fact-gathering function 
is inextricably interwoven with determinations that legislative directions 


19 I¢ must be emphasized that neither here nor elsewhere in this article is “politics” used as synonymous 
with “partisan politics.” 


20 New York (State) Constitutional Convention Committee, Problems Relating to Legislative Organization 
and Powers, Vol. VII (1938), p. 307. 
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have been violated or legislative attention should be directed to questioned 
transactions. The very nature of the services rendered tends toward the 
legislative auditor reaching preliminary judgments and substituting them 
for those of the executive in the administrative sphere. 

Legislative draftsmen, both of reference bureaus and of the office of 
the legislative counsel,?’ are usually regarded as being unconcerned with 
the evaluative function. Normally, the drafting of a bill is thought of as 
part and parcel of the definitive action stage, entered into only after all 
alternatives have been weighed, the legal draftsman receiving a compre- 
hensive plan for action which he merely frames in clear and unambiguous 
language that will stand the test of judicial combat. 

This view of legal drafting can be traced at least as far back as the 
turn of the century when McCarthy, in setting up the Wisconsin library, 
separated the drafting and reference rooms and prohibited the preparation 
of bills in the latter. As other reference agencies were equipped to furnish 
drafting services, and particularly with the establishment of the legislative 
counsel, the “clerical and technical” ?? nature of the legislative legal aide 
became proverbial. 

Two problems of constitutionality perennially plague the draftsman: 
the formal requirements which he must observe, and the substantives 
which go to the heart of the proposal. Technically, he is supposed to be 
concerned only with the former; but, in practice, he brings all foresee- 
able constitutional questions to the attention of the legislator. Not in- 
frequently, the legislator will then discuss with him the risk of successful 
judicial challenge and the legal feasibility of alternative approaches. Oc- 
casionally the draftsman will volunteer a method of achieving through 
legally-tested means what the requestor previously sought in a manner 
believed subject to judicial objection. Add to the situations of clear un- 
constitutionality the more numerous ones where legality is only doubtful 
but of which doubts the conscientious counsel acquaints the legislator, 
and the position of the legislative draftsman no longer appears so remote 
from the decision process. 

In addition to the constitutional problems of drafting, the appli- 
cability of existing law to possible courses of action, and untoward modifi- 
cations which might result therefrom, place the assistance of the legal aide 
in a pivotal position. The caution of the legal profession, even though 
voiced only to designate contingent conflicts or constitutional objections, 
helps to cull out possible alternatives and gives the nod to that finally 


21 The legislative counsel is a service agency established in Congress and a few of the states. It renders 
a variety of legal services, including the writing of opinions and the counseling of legislative 
Sommenseees. See Legislative Reference Bureau, op. cit., pp. 101-103; Chamberlain, op. cit., pp. 


22 Rule 3 adopted by McCarthy for the Wisconsin drafting service reads as follows: ‘The draftsman can 
make no suggestions as to the contents of the bills. Our work is merely clerical and technical. 
We cannot furnish ideas.” Charles McCarthy, The Wisconsin Idea (New York, 1912), p. 197. 
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selected. Once action has been decided upon, the choice becomes an 
integral part of the implementation. Later this will be more fully con- 
sidered. 

Today, two schools of thought are found among legislative service 
agencies. One, recognizing that reference services and legislative councils 
influence policy, denies that drafting and opinion-writing partake of a 
similar nature. Thus these agencies rendering legal services remain sepa- 
rate, and resist suggestion of amalgamation or of housing all legislative 
service aids under one institutional roof. The other group, unwilling to 
acknowledge the policy function of the reference agency and viewing the 
research arm of the legislative council as divorced from the decision- 
making function of the council, asserts that factual research as well as 
legal service may therefore properly be rendered by one impartial agency. 
Neither school will concede the policy function of all legislative service 
agencies. It would appear that the artificial cleavage which today in many 
states physically separates these agencies servicing the same legislature, to 
the disadvantage of informal cross-fertilization of ideas and techniques 
which otherwise would occur, can in good part be explained by historical 
chance rather than by differences in the fundamental nature of their 
product.?* 


Taking definitive action. Aiding the legislator to take definitive action 
bears much in common with acts of simplified public administration. 
Thus, from their early days, legislative service agencies viewed themselves 
as being bound within the terms of the objective, nonevaluative role to 
which the public administrator was thought limited as he applied policy 
decided by legislative or executive authority. More ground for this self- 
deception exists in this tertiary stage of the legislative process than with 
regard to assisting either in the assembling or weighing of data. 

Even information-gathering may be merely a guise for executing an 
action decision. Legislative reference agencies—particularly, legislative 
reference bureaus—(as opposed to the research arms of legislative councils 
which mainly serve the council and not individual members), are called 
upon occasionally to obtain material when all concerned appreciate that 
a factual report will add little significant knowledge and that the agency 
is functioning as a legislative prod. Instead of personally attempting to 
expedite or modify action by an executive department, the legislator ad- 
dresses an inquiry for information to the reference agency, confident that 
when the department is contacted and queried, the latter will reappraise 
the course it is following as a precautionary measure, and do so without 
the legislator’s identity having been disclosed. Similarly, draftsmen em- 


23 That the problem is one of long, standing, stemming in part from the deferens, pogentent viewpoints 
of lawyers, librarians, and a “hybrid group,’’ see doctoral thesis of J. H k, Legislative Reference 
Work: A Comparative Study, University of Pennsylvania Phileldiptaa 192), p pp. 104-109. 
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powered to communicate with a department for background information 
preparatory to drawing up “corrective” legislation may be communicating 
legislative concern. In a moment of pique, a legislator will abandon his 
anonymity and direct the research agency in his name to question the 
wisdom of a department’s decision. The manner in which the staff 
member proceeds may materially affect the future course of executive as 
well as legislative action. If the subject matter questioned has already 
been raised to higher levels of the administrative hierarchy because of the 
political elements inherent therein, the appearance of the legislator’s “fact 
gatherer” loses some of its effectiveness. But, even in such a situation, a 
multiplicity of inquiries from different requestors, whether named or not, 
emphasizes the gravity of the problem and the immediacy of the threat 
of formal legislative action. 

When engaged upon a data-gathering task preparatory to the drafting 
of legislation, the researcher frequently discovers that what the legislator 
wishes to accomplish does not require additional legislative authorization, 
but can be achieved under some existing statute. If it is only an admin- 
istrative imbroglio which has resulted in an impasse, or if inadequate 
administrative co-ordination is to blame for inaction, after receiving the 
legislator’s approval the researcher may endeavor to contact the admin- 
istrative agencies involved in order to further the legislator’s purpose. In 
the course of mediating, it is extremely difficult not to take an active part 
in influencing the final form in which the policy will be administratively 
effectuated, though repeated clearances by the legislator may conceal the 
researcher’s influence. 

In this and kindred other ways the legislative reference agency occa- 
sionally has the opportunity to help bridge the gap between legislative 
and executive departments while serving in the capacity of putative 
legislative amanuensis. A full understanding of all the ramifications 
of the administrative problem may result in presenting a factual situation 
to the legislator in a more sympathetic light. Similarly, the legislative 
researcher can materially contribute to the amelioration of ruffled admin- 
istrative feelings through the judicious outlining, at a propitious moment, 
of an offending legislator’s position in a manner devoid of emotional 
surcharge. Few agencies have thought through this element of their 
service, and it occurs under the aegis of personal relationships rather than 
in accordance with formulated agency policy. 

In contrast, the legislative auditor stands in the gap between the two 
branches, and his raison d’étre contemplates no narrowing thereof. He 
guards against failure of compliance with both the letter and the spirit 
of the laws. He must elaborate upon expressed legislative policy decision 
in order to encompass situations not thought through—and possibly not 
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even contemplated—when the line of definitive action was agreed upon 
by the legislature. It seems clear that the policy position of the legislative 
auditor is inherent in whichever of the three processes he participates, 
whether it be gathering data, contributing to legislative evalution, or aiding 
the legislature to effectuate its definitive action decisions. 

Legislative drafting services materially contribute to the shaping of 
minor elements of policy when the definitive action stage is reached. 
Except for the simplest of amendatory bills, inobtrusively, and always 
subject to the requestor’s redirection, the draftsman proceeds to add the 
flesh of detail to the requestor’s outline of general principles. Tentative 
drafts for major legislation perform a function closely akin to anthropo- 
logical reconstructions based upon rather incomplete skeletal discoveries. 
True, the draft finally adopted must meet with the approval of the legis- 
lator, but ratification of accretions is far different from accepting delivery 
of a mere rephrasing of minute directions. The draftsman faithfully 
endeavors to embody the spirit of the request into the details, and usually 
receives or seeks advance instructions from the requestor concerning those 
features which may prove controversial. Thus, he will determine from 
the legislator whether an existing department is to be charged with the 
enforcement of a proposed regulatory statute or a new department 
created. If the former, the legislator may dismiss as essentially an admin- 
istrative detail the draftsman’s naming the most appropriate agency in that 
department to undertake the regulatory function and having the appro- 
priation run to it, rather than drawing up a bill empowering the depart- 
ment head to assign the function and allot the funds as he believes the 
best administrative practice warrants. Numerous other subsidiary tech- 
nical and administrative provisions are similarly incorporated to “round 
out” the draft. The repetitious modeling on features of statutes judicially 
tested, and the inclusion of administrative structure found in comparable 
legislation adopted in other jurisdictions, help to gloss over the fact that 
they are not inevitable contents but that the draftsman suggests these 
details of the tentative bill. Only after problems of statutory enforcement 
arise may the basic policy inherent in such “subsidiary” matters become 
apparent. 

Another corps of legislative service agencies, whose task it is to create 
order out of what would otherwise soon be un-co-ordinated chaos, step 
in at the point where the definitive action stage appears to have reached 
its culmination, as represented by the enactment of a law. A few states 
have eased this burden by empowering their statutory revisors to fit the 
individual acts, as adopted, into an appropriate place in the state’s com- 
pilation of laws. Most states do not make provision for continuous revi- 
sion of this nature, but create ad hoc revisory bodies or code commissions 
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whose powers range all the way from merely grouping all unrepealed 
statutes under headings appropriate to their subjects to completely rewrit- 
ing in consolidated form those portions of the statutes believed still 
effective, and recommending the repeal of the balance. As thus phrased, 
the work of the statute compilers, revisors, codifiers, et al., seems com- 
pletely divorced from the influencing of policy. 

The mechanical acts of drafting, as well as compilation, revision, and 
codification, are performed within a legal frame of reference. The basic 
drive is toward consistency and harmony, a reconciliation of the new law 
with the existing, which is antithetical to the intent of a radically different 
legislative enactment. The product must ultimately stand the test of use 
by lawyers, whether as interpreters, advocates, or judges, rather than by 
lay administrators or the general public. Categories adopted tend to be 
those familiar to the members of the bar, and may be more appropriate 
to the legal justification supporting the theory of the legislation than to 
the subject matter which it incorporates. Perhaps it is naive to expect to 
find in a compilation a title reading “trade barriers.” Once all pertinent 
sanctions are collected under one heading, proximity emphasizes dissimili- 
tude and causes identity of punishment to appear as a virtue, encourag- 
ing amendment as well as subsequent rote incorporation by reference, 
rather than the nature and severity of the sanction rising to the fore for 
reconsideration as new legislation is debated. Through these and other 
nonquantifiable elements, the legal orientation carries over into substantive 
matters, creating an atmosphere which contributes to shaping the content 
of the legislative product. 

The foregoing has run the gamut of legislative service agencies. 
Focusing attention on factors so commonplace as to have escaped previous 
close inspection, and viewing them in conjunction with each other, goes 
far to dispel the myth that these agencies are detached from participation 
in policy formulation. When they face frankly the disconcerting fact that 
their own value judgments, while not predetermining the issue, influence 
the final policy decision, they will be in a position to reappraise their 
structure and function in terms of the role they do and should play. 

With regard to internal organization, the closest of contact between 
staff members trained in different disciplines and their collaboration to- 
ward the achievement of a joint product appears essential. Such coopera- 
tion need not be limited to a single jurisdiction, as anyone can testify who 
has once been lost in the anarchy of one national, forty-eight state, and 
three territorial statutory compilations, each with its own internal ordering 
scheme. The Legislative Service Conference of the Council of State Gov- 
ernments offers great promise of encouraging such a unified approach 
within each state and also the establishment of nation-wide standards. 
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On the level of agency policy, reorientation so as to facilitate execu- 
tive-legislative relations seems to be of paramount importance. Although 
matters of highest political significance will never be settled on lower 
levels of technical proficiency—except in those rare situations where the 
contesting parties resort to such procedure out of sheer desperation— 
issues of lesser political magnitude can well be delegated to technicians 
of both branches of government for preliminary limning, and, subsequent 
to a meeting of the minds of the executive and legislative principals, for 
filling in the interstices. Such determinations would, of course, be con- 
tingent, and always subject to amendment or veto by the principals. Man 
for man, the legislative staff aides will probably not equal their executive 
counterparts in terms of specialized proficiency, for the aides are fewer 
in number and are required to be generally acquainted with a wide 
variety of subjects. This will prove to be an asset, however, for the legis- 
lative aides will contribute an over-all view devoid of the partiality arising 
from long and close association with one specialty. Here, through reorien- 
tation of existing legislative service agencies, rather than in radically 
revamping the legislative council concept,?* may be found the greater 
promise of co-ordinating executive and legislature and making efficient 
administration feasible. 


24 See George B. Galloway, Congress at the Crossroads (New York: Crowell-Collier Publishing Co., 1948), 
pp. 221-222; and Charles S. Hyneman, Bureaucracy in a Democracy (New York: Harper and 
Brothers, 1950), pp. 571-576. 
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TRADITIONAL APPROACHES IN PUBLIC ADMINISTRATION 


ANY STUDENTS of public administration have neglected to give 

systematic attention to its purposes and goals. With some out- 

standing exceptions, they have failed to ask the key question: 
Administration for what? There is no explicit agreement as to the ends 
which public administration does, or should, promote. There is no com- 
monly accepted point of view about the relation between public admin- 
istration and American society.? 

The re uctance to consider the goals of public administration suggests 
that we have not consciously recognized the problem of values. Hereto- 
fore, the study of public administration has been impoverished by the 
failure to clarify individual assumptions about the role and the goals 
of administration in a democratic society. Felix Frankfurter and John M. 
Gaus have trenchantly noted that Americans distrust government but 
continually heap more tasks upon it.?. Frankfurter wrote: 

The paradox of both distrusting and burdening government reveals the lack of a 
conscious philosophy of politics. It betrays some unresolved inner conflict about the 
interaction of government and society. I suspect that it implies an uncritical continuance 
of past assumptions about government and society. We have not adjusted our thinking 
about government to the overwhelming facts of modern life, and so carry over old mental 


habits, traditional schoolbook platitudes and campaign slogans as to the role, the pur- 
poses and the methods of government.’ 


The interaction of government and society in the United States has 
been obscured and befuddled by a theory and philosophy of individualism 
which deplored governmental restrictions on the freedom of the indi- 
vidual. Unfortunately, the American theory of individualism came to its 
full flowering in a period in which individualism as a principle of economic 
and social organization had begun to disappear.‘ As a result, 


when... the citizen seeks to protect himself by collective action through the state, . . . 
he is confronted by a deeply rooted philosophy which once made for revolt and freedom, 
to which allegiance has been given for two centuries, but which now protects and makes 
respectable institutional controls as irresponsible and arbitrary as those of the Sun King.” 


1The writer is indebted to two major studies: Dwight Waldo, The Administrative State (New York: 
The Ronald Press, 1948), and William Anderson and John M. Gaus, Research in Public Adminis- 
tration (Chicago: Public Administration Service, 

2 See, for example, Felix Frankfurter, The Public and Its Government (New Haven, Conn.: Yale Uni- 
versity Press, 1930), pp. 1-35; John M. Gaus, “American Society and Public Administration,” in 
Gaus, White, and Dimock, The Frontiers of Public Administration (Chicago: University of Chicago 
Press, 1936); and John M. Gaus, —— on Public Administration (University, Alabama: Uni- 
versity of Alabama Press, 1947), pp. 

3 Frankfurter, op. cit., p. 170. 


*On this point, see, for example, John * Clark, Social Control o v4 Business (New York: McGraw-Hill 
Book Co., 2nd edition, 1939), pp. 32-50; Thurman Arnold, Folklore of Capitalism (New Haven, 
Conn.: Yale University Press, if. 


5 Gaus, “‘American Society and Public Administration,” op. cit., p. 92. 


124 





THE SCOPE OF PUBLIC ADMINISTRATION 125 


A similar development has occurred in the study of American history. 
Richard Hofstadter notes in The American Political Tradition that “Amer- 
icans have recently found it more comfortable to see where they have 
been than to think of where they are going.” He suggests that the “quest 
for the American past is carried on in a spirit of sentimental appreciation 
rather than critical analysis.” Hofstadter states that the urge to recapture 
the past has been accompanied by a decline of faith in competition and 
free enterprise. “Now in an age of concentration, bigness and corporate 
monopoly—when competition and opportunity have gone into decline 
men look wistfully back toward a golden age.” ® 

In the face of strong tendencies to increase the welfare functions of 
government and business, students of politics and administration have 
failed to recognize that a satisfactory life for the individual may be 
dependent upon varied and extensive devices of public and private collec- 
tivism, and that these devices are, to a significant degree, administrative 
in nature. 

Many students of public administration had no explicit philosophy 
of politics or framework of ideas about politics which equipped them to 
answer the query: Administration for what? Moreover, the absence of 
such a philosophy or mental framework prevented them from posing the 
question itself. The historical lack of interest of students in the purposes 
and goals of public administration has been paralleled by a rigid ideologi- 
cal separation of politics from administration. Since most students failed 
to relate public administration to the goals of public policy, they tended 
to divorce the formation of policy from the execution of policy. The 
formation of policy became the area of “Politics” while the execution of 
policy became the area of “Administration.” The politics-administration 
formulation can be attributed not only to the lack of a conscious philosophy 
of politics but also to a failure of analysis. Students of administration were 
able to discern the functions of policy formation and policy execution. 
Their failure lay in the easy acceptance of the unwarranted conclusion 
that since policy formation and policy execution were logically recognizable 
aspects of the operation of government, they were also structurally 
separable and distinct. The politics-administration formula mistakes ana- 
lytical tools for a description of real life. 

Thus administration traditionally was considered an end in itself. 
Good administration and good government, as distinct from self-govern- 
ment or democratic government, became desired goals. The characteristic 
concept of administration as distinct from politics tended to emphasize 
problems of organizational structure. More significantly, it contributed to 
the widespread adoption of the idea that “good” administration can be 


® Richard Hofstadter, The American Political Tradition (New York: Alfred A. Knopf, 1948), pp. v-vi. 
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achieved by “taking administration out of politics.” The non-political 
view of administration frequently was transformed into a frankly anti- 
political view in which “politics” was identified invidiously with the cor- 
ruption of politicians and political parties. The proponents of “good” 
administration sometimes attempted to evade the problems of representa- 
tive democracy by resorting to popular or direct democracy and by placing 
administration beyond direct control by political parties. Much of the 
impetus and motivation behind the selection of the independent regulatory 
commission as the organizational vehicle for social control of business; 
the city manager movement; the movement for adoption of the initiative, 
referendum, and recall; and the state and national civil service system 
arose from the desire to avoid the influence of “evil” political parties. 

One of the dominant characteristics of the traditional approaches 
to public administration is the lack of systematic consideration of problems 
pertaining to methods and procedures in the study of public administra- 
tion. The methods of study and investigation reflected a preoccupation 
with the housekeeping aspects of administration and a rather naive con- 
fidence that the sheer collection of facts would provide a basis for formu- 
lating a concept of principles of public administration as well as a science 
of administration. Given the widespread agreement on the validity of the 
politics-administration formula and the general reluctance to consider 
questions of value and problems of political theory, the study of public 
administration has been characterized traditionally by a simple-minded’ 
instrumentalism. The instrumentalist bent led most students to pile up 
factual data on administrative structural arrangements and to generalize, 
on the basis of very limited experience, about principles of administration 
which, if faithfully followed, would lead directly to the instrumentalist 
goals of “efficiency” and “economy.” Attention was given to formal 
principles of organization and structure rather than problems of function 
and process. The scientific management movement and the influence 
of private business practices may have stimulated some thinking in terms 
of manipulation of employees and the provision of techniques of manipu- 
lation in the form of principles of personnel management, budget execu- 
tion, and financial administration. 

Whether consideration was directed toward structural fragments 
of the administrative process or the elucidation of gilt-edged, “scientific” 
principles of administration, the results were on the whole sterile. The 
piling up of facts about administrative activity was necessarily haphazard 
since few troubled much about indicating what facts should be gathered 
or what hypotheses should be tested. As administration was considered 
an end in itself, so were facts important for their own sake. In many 
respects the failure and inability to ask the most significant questions, 
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which stem from such hallmarks of research as the politics-administration 
dichotomy and the emphasis on dogmatic principles of administration, is 
the severest indictment of the traditional approaches in public administra- 
tion. Critics have suggested several neglected areas which urgently require 
exploration.’ a 


1. Problems of bureaucracy in democratic society: What techniques, 
policies and institutions can be devised to insure that government by 
bureaucracy does not destroy democratic society? How can bureaucratic 
government be democratized? 


2. The study of the administration of particular governmental activities 
in which administration is directly related to particular programs, func- 
tions, and policies. 


3. The formation of policy in administrative agencies: What factors 
bear on the formation of administrative policies? How are these factors 
expressed? 


4. A systematic inquiry into the relations between administration and 
politics. 


5. Analysis of the administrative adequacy of governmental controls 
in economic life, including such problems of regulatory administration 
as: What is the proper function of interest groups? What are the con- 


ditions and requirements for the successful enforcement of public regula- 
tions? What kind of public relations or information program contributes 
to public understanding and support? How can local groups of citizens 
participate in the administration of central governmental controls in order 
to democratize administration? 


6. The pathology of public administration: What are the intangibles 
of administration which may bring about success or disaster? What are 
the limitations of the administrative expert and technician? What accounts 
for failures of administration? How can regulatory agencies be prevented 
from becoming governmental spokesmen for industries and trades which 
they regulate? ® 


7. The problem of leadership: What factors of personality are required 
for the exercise of administrative leadership? Does the American political 
system tend to maximize the difficulties in the way of producing creative 
leadership? 


7 See, for example, Donald H. Morrison, “Public Administration and the Art of Governance,’”’ Public 
Administration Review, Vol. V, 1945, pp. 83-87; Earl G. Latham, The Federal Field Service 
(Chicago: Public Administration Service, 1947); John M. Gaus and Leon O. Wolcott, Public 
Administration and the United States Department of Agriculture (Chicago: Public Administration 
Servten, Eas and Charles S. Hyneman, Bureaucracy in a Democracy (New York: Harper and 
Bros., >. 


SE. P. Herring, in Public Administration and the Public Interest (New York: McGraw-Hill Book Co., 
1936), stresses this problem. 
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8. Government and the responsibility of political parties and public 
administrators. Can the problems of executive leadership and policy co- 
ordination be resolved broadly apart from the development of party 
responsibility? In relation to large questions of public policy, such as 
economic stabilization and the maintenance of full employment, or the 
development of national economic policies, does the government have 
the capacity to govern? Do we possess the requisite capacity to exercise 
political power? 


9. The nature of the conflict between civil and military control of 
administration: How can civilian control of national defense be main- 
tained in a democratic society? What are the requirements of secrecy in 
the administration of the national defense program? Can these require- 
ments be reconciled with democratic responsibility in administration? ® 


RESEARCH TRENDS IN PUBLIC ADMINISTRATION 


There have always been notable dissenters from the traditional ap- 
proaches who rejected the politics-administration dichotomy and the willy- 
nilly accumulation of observable facts. These pioneers in research usually 
considered public administration from a broadly political point of view.'° 
Some of the more realistic trends which characterize research in public 
administration today draw heavily on these important earlier develop- 
ments. The following summarizes current research trends: 


1. The subject-matter context of administration has been stressed 
notably in such studies as Gaus and Wolcott’s Public Administration and 
the United States Department of Agriculture, and in monographs dealing 
with the administrative aspects of the social security program.'! The 
subject-matter approach to administration proceeds from the premise that 
administrative matters are consciously considered within the framework 
of specific governmental programs. This approach has been followed in 
two types of inquiry: the studies of activities of particular government 
agencies and the studies of governmental programs which concern two or 
more agencies. In both cases it is assumed that “forms and devices of 
organization are means to an end” and therefore “cannot be appraised 


®On this point see Paul H. Appleby, “Civilian Control of a Department of National Defense,’’ in 
Civil-Military Relationships in American Life, J. G. Kerwin, ed. (Chicago: University of Chicago 
ress, <_ and Harold Sprout, “Trends in the Traditional Relation between A aoe and 
Civilian,” Proceedings of the American Philosophical Society (1948), Vol. XCII, pp. 264-270. 


10 See, for example, Gusmee A. Gr 7 am, Education for Public Administration (Chicago: Public Adminis- 
tration Service, 1941); Paul H. Appleby, Big Democracy (New York: Alfred A. Knopf, 1945); 
V. O. Key, “Politics and Administration” in The Future of Government in the United States, 
L. D. White, ed. (Chicago: University of Chicago Press, 1942); and studies by Macmahon and 
Gaus, op. cit. 

11 Robert Lonsiia, et al., The Administration of Old Age Assistance (Chicago: Public Administration 
Service, 1939); R. C. Atkinson, L. C. Odencrantz, and B. Deming, ee ic eo" ment service - 
the United States (Chicago: Public Administration Service, 1938); John D. Millett, The Works 
Progress Administration in New York City (Chicago: Public Administration Service, 1938); and 
Arthur W. Macmahon, John D. Millett, and Gladys Ogden, The Administration of Federal Work 
Relief (Chicago: Public Administration Service, 1941). 
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apart from their use and purpose.” Moreover, “organization is necessarily 
related to a specific situation. That is, it is an organization of something 
as well as for a purpose.” }* The subject-matter approach can provide 
some sense of direction to administrative research. It concentrates atten- 
tion on the more important administrative matters, and it enables the 
student to take into account factors of personality, human behavior, and 
values. If intelligently pursued, this approach may teach how environ- 
mental changes in physical area, population, technology, industrial prac- 
tices, et cetera, affect and influence the character of administration." 


2. The work of the Bureau of the Budget and various wartime agencies 
has stimulated the writing of histories of administrative agencies and 
activities, such as The United States at War, prepared by the Bureau of 
the Budget; the volumes in the Office of Price Administration and the 
War Production Board series of Historical Reports on War Administration; 
the Department of Labor’s studies on The National Wage Stabilization 
Board and the Activities of the Bureau of Labor Statistics in World War II; 
and the administrative histories of the War Manpower Commission, the 
Office of Defense Transportation, and the Petroleum Administration for 
War. During the current period of economic mobilization, these wartime 
administrative histories have become Washington’s most widely read 
publications. 

The “capturing and recording of administrative experience” '* rep- 
resented by these documents constitutes a new type of public reporting. 
As the Bureau of the Budget suggested, the historical reports on war 
administration were written “before the data existing in the temper of 
the times and in the working environment of wartime administration were 
lost with the passage of the years. Working so soon after the event, these 
reports could not have the perspective which comes with time, but they 
had the advantage of current impressions created by the events with which 
they dealt, and they were able to capture some phases of wartime 
administration which would otherwise be lost.” '° 

Accounts written by participants in particular programs have aug- 
mented the literature of administrative experience. Such books as Donald 
Nelson’s Arsenal of Democracy, Bruce Catton’s War Lords of Washing- 
ton, Luther Gulick’s Administrative Reflections of World War II, Theo- 


12 George A. Graham, “Reorganization — A Question of Executive Institutions,’ American Political 
cience Review, Vol. XXXII (1938), pp. 708-718. 


13 See Gaus, Reflections on Public Administration, op. cit., pp. 8-9: “‘An ecological approach to public 
administration builds, then, quite literally from the ground up; from the elements of a place— 
soils, climate, location, for example—to the people who live there—their numbers and ages and 
knowledge, and the ways of physical and social technology by which from the place and in 
telationships with one another, they get their living. It is within this setting that their instruments 
and practices of public housekeeping should be studied so that they may better understand what 
they are doing, and appraise reasonably how they are doing it.” 


14 According to William Anderson, the phrase, “‘to capture and record,”’ is generally credited to Edmund 
ay, then Director of the Social Science Division of the Rockefeller Foundation (Anderson and 
Gaus, op. cit., pp. 15 ff 
%5 United States Bureau of the Budget, The United States at War (Washington: U.S. Government Print- 
ing Office, 1947), pp. xi-xii. 
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dore Koop’s Weapon of Silence, and R. G. Tugwell’s The Stricken Land 
are personal memoirs which frequently give valuable insight into public 
problems.?® Although the great bulk of books and articles in the admin- 
istrative history category deals with World War II administration, a 
beginning has been made in the study of the historical development of 
American administrative practices, notably in L. D. White’s The Federal- 


ists and The Jeffersonians, and James Hart’s The American Presidency in 
Action: 1789. 


3. Closely related to administrative history are the biographical studies 
which are somewhat more personal in nature. Macmahon and Millett 
have described their study, Federal Administrators, as “a biographical 
approach to the problem of departmental management.” They wrote: 
“Much has been written about governmental personnel in the mass. This 
book is concerned with the apex of the pyramid, not its base. Its emphasis 
is personal, not procedural.” ?7 The importance of leadership in admin- 
istration suggests that our knowledge of public administration can be 
increased by studying the activities of outstanding administrators. The 
biographical approach can focus attention on qualities of leadership, on 
the impact of personality and physical vigor, on the personal elements 
inherent in administrative activities, and at the same time it can de- 
emphasize the attention given to procedural matters. Unfortunately ad- 
ministrative biographies are still rare. Apart from occasional articles in 
the Public Administration Review, the study by Macmahon and Millett, 
William Alanson White’s The Autobiography of a Purpose, and Frances 
Perkins’ The Roosevelt I Knew, the student of administration has had 
recourse primarily to the Dictionary of American Biography, which is 
admirable but inadequate. Recently the literature of public administration 
has been considerably enriched by Robert Sherwood’s valuable biographical 
study of Roosevelt and Hopkins.** The biographical approach should be 
fruitful in humanizing the study of administration and should serve as 
a constant reminder that public administration is a social science and 
deals with people. The biographical approach can serve as a useful anti- 
dote to those who still consider public administration in procedural and 
structural terms. 


4. The study of administration has been less enriched by administrative 
surveys and case studies of specific situations. In 1940, the Committee on 
Public Administration of the Social Science Research Council undertook 
16 See also Herman M. Somers, Presidential Agency: OWMR (Cambridge, Mass.: Harvard University 


Press, 1950). 


17 Arthur W. Macmahon and John D. Millett, Federal Administrators (New York: Columbia University 
Press, 1938), p. vii. 


18 Robert E. Sherwood, Roosevelt and Hopkins (New York: Harper and Bros., 1948). 
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to publish case studies in an effort to accumulate raw materials for the 
development of principles of public administration of general applica- 
bility..° These case studies have not been widely used. In general, they 
illustrate the principal deficiencies of research in public administration: 
they are concerned primarily with housekeeping problems; they rarely 
deal with questions of program or policy; they are based on a rather 
dubious assumption that principles can be established which “are univer- 
sally applicable in the sphere of ‘administration’ irrespective of ‘policy.’ ” 
They have tended to avoid discussion of genuinely significant problems.?° 

The judgment that the Case Reports have not contributed much does 
not vitiate the soundness of the case method approach in administration. 
The successful use of the case method in the teaching of medicine, busi- 
ness administration, and law, suggests that the teaching of public admin- 
istration can also be enriched by case studies of significant administrative 
problems. A step in this direction has recently been taken. The Carnegie 
Corporation has financed a three-year research program (1948-1950) de- 
signed to produce a collection of case materials which will throw light on 
the processes of policy formation and decision making in governmental 
agencies. A small research staff in Washington, D.C., has been engaged 
in appropriate research and the preparation of reports.?°* 


5. Cooperative research has been fostered primarily by the Social 
Science Research Council. Its Committee on Public Administration, organ- 
ized in 1928, undertook a survey of research in public administration.”* 
After reorganization in 1933-34, when it received financial support from 
the Rockefeller Foundation, the committee carried out and published the 


19Case Reports in Public Administration (Chicago: Public Administration Service, 1940, and ff., loose- 
leaf). A full statement of the case studies can be found in Anderson and Gaus, op. cit., pp. 28-54. 
Anderson lists the following problem statements from an illustrative group of case reports 
(pp. 

(10) “Should cost accounting records for a department be located in the central finance office 
of a city or in the department’s own accounting office?”’ 

(34) “‘How can budgetary control be obtained over purchases in a state that, although it has a 
centralized purchasing system, permits institutions and other state agencies to purchase 
certain supplies and services locally?” 

(43) “‘What form of organization and pate should be developed to provide for inspection, 
advice, and supervision by naepe and area offices over local offices doing soil conservation 
work on privately owned land 

(63) “What methods can_ be pn to eliminate delay and inaccuracies in the preparation of 
statistical analyses where a statistical unit and a tabulation unit must handle the tabu- 
lations at different stages?” 

(73) “How should a large bureau that does not have its own personnel office maintain such 
employee records as are necessary for effective bureau management?” 

(85) “Should the organization of correspondence files be centralized or decentralized in a large 
governmental agency whose offices are scattered over a wide area?” 


20 For - excellent critique of the case reports, see Morrison, op. cit., pp. 83-87. Morrison states that 
although “‘many persons believe that the TVA experiment is suggestive of ways of democratizing 
bureaucratic government,” the TVA studies — in the Case, Reports deal with the organiza- 
tion of accounting, office services, correspondence files, etc., and ‘ ‘none deal with the integration 
of the TVA program into the social and economic life of the area.’ 


20_ Selected cases have now been published in Harold Suita, ed., Public Administration and Policy De- 
velopment (New York: Harcourt, Brace, and Co., 1952). "The publication of this book marks a 
major step forward in the study of administration. 


21 See the resulting report of John M. Gaus, A om of Research in Public Administration (New York: 
ial Science Research Council, 1930, mimeo. 
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results of five major research projects which were completed by 1941.72 
In addition it encouraged and stimulated research projects in administra- 
tive history, federalism, and case materials, and published a number of 
outlines indicating appropriate areas of administrative research.2* The 
committee has also sponsored and published a number of special reports, 
research memoranda, and pilot studies dealing with various aspects of 
public administration.”* 

One of the most significant consequences of the commitee’s activities 
has been the promotion of co-operative research by a number of scholars. 
Since the gaps in our knowledge of administration are so great, the com- 
bined efforts of large groups of students are probably required to develop 
the necessary data about government in action. The development of 
patterns of research and the pooling of findings can be helpful in pushing 
forward investigation and observation. The experience of the President’s 
Committee on Civil Rights and the Secretary of State’s Committee on 
Atomic Energy suggests that organized group research can be useful and 
rewarding.”® 

Co-operative research has been fostered to some extent by the estab- 
lishment of citizen-supported research groups which began in 1906-1907 
with the founding of the New York Bureau of Municipal Research. In 
addition to the private research groups, leagues of municipalities in various 
states and university-sponsored bureaus of governmental research have 
been firmly established. The research bureaus affiliated with state uni- 
versities have frequently strengthened their institutions’ relation with 
the state government. In notable instances, university research bureaus 
have contributed heavily to the structural reorganization of state admin- 
istrative agencies, to the revision of state constitutions, and to the forma- 
tion of legislative and administrative policies. 


6. Closely related to administrative histories are the descriptions and 
analyses of concentrated administrative experiences, which may be called 
clinical studies. A growing number of doctoral dissertations are now con- 


22 The five projects include: (1) The administrative aspects of the social security program; (2) Survey and 
nian of city management under the council-manager plan; (3) Survey of the governmental 
research movement; (4) Public administration and the United States Department of Agriculture; 
and (5) Survey of education for public administration. 


23 The research outlines prepared for the Committee on Public Administration include: Oliver P. Field, 
Research in Administrative Law—Scope and Method (New York: Social Science Research Council, 
1938); L. D. White, Research in Public Personnel ne and Method (New York: 

ial Science Research Council, 1939 and 1942 revised); Harvey P: — + Reporter, Research in the 
Use of the Government Cor, ation—An Outline of Suggested Research Topics (New York: Social 
Science Research Council, 1 ; John J. Corson, Research in Employer-Employee Relations in the 
Public Service—An Outline of Stprested Research Fagin (New York: Social Science Research 
Council, 1940); John D. Millett, Research in Public Budget Administration (New York: Social 


Science Research Council, 1941); and Charles U. Samenow, et al., Research in Judicial Adminis- 
tration (Washington: Social Science Research Council, 1942) 


24 See Anderson and Gaus, op. cit., pp. 198-201, for publications of the committee published before 1945. 
25 See The President’s Committee on Civil Rights, To Secure These Rights (Washington: Government 
Printing Office, 1947); and Report on the International Control of Atomic Energy, prepared for the 


Secretary of State’s Committee on Atomic Energy by Chester I. Barnard, J. R. Oppenheimer, 
Charles A. Thomas, Harry A. Winne, and David Lilienthal, Chairman, 1946. 
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cerned with the administrative experience of selected parts of government 
agencies. Based on observation and analysis of available data, such studies 
can be helpful, for example, in illuminating the processes of policy forma- 
tion, the nature of the planning function, the key problems in government 
public-relations programs and the enforcement of government regulations, 
and the pathology of administrative behavior. 

If approached from a broadly political point of view, clinical studies 
can go far toward overcoming the undue emphasis generally given to legal 
and economic problems. Particularly in the area of economic planning 
and governmental regulation of the economic order, clinical studies are 
required to provide information about the administrative behavior of 
government agencies. 


7. In the past, studies of administration have emphasized not only 
matters of procedure and structure but also the legal aspects of govern- 
ment activity. The accumulation of superficial legal data about the 
statutory foundation of administrative activity was a prevailing character- 
istic of monographic studies of particular government agencies. The Amer- 
ican verbalism “a government of laws, not of men” seems to have en- 
couraged a legalistic approach toward administrative activities. This is 
true particularly in connection with administrative regulatory agencies, 
such as state public utility commissions and the Interstate Commerce 
Commission, where the regulated businesses rely upon the judiciary and 
judicial processes to delay, if not to prevent administrative action. Indeed, 
the lawyers have popularized the use of the term, “administrative process,” 
to describe the process of administrative adjudication in a regulatory 
agency. Lawyers typically refer to “administrative agency” when depicting 
a regulatory agency which formulates rules and adjudicates disputes in- 
volving such regulations. The procedures of adjudication are usually 
referred to as “administrative procedures.” 7° 

The American Bar Association, through its organizational activities 
and its influence in the administration of law schools, has emphasized the 
legal aspects of administrative regulation to the point of insisting on 
judicialization of regulatory processes as an antidote to “administrative 
absolutism.” On the other hand, the broader political and administrative 
aspects of administrative regulation have been discussed in Robert Cush- 
man’s The Independent Regulatory Commissions and in studies by James 
Fesler of independent regulatory commissions in the states. 

26 For example, see James M. Landis, The Administrative Process (New Haven, Conn.: Yale University 

Press, 1938); George Warren (ed.), The Federal Administrative Procedure Act and the Adminis- 

trative Agencies (New York: New York University School of Law, 1947); Attorney General’s Com- 


mittee on Administrative Procedure, Administrative Procedure in Government Agencies, Senate 
Document No. 8, 77th Cong., Ist Sess. (Washington: Government Printing Office, 1941). 
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The recent use of several relatively new approaches to public admin- 
istration highlights the trend away from detailed studies of administrative 
techniques, organization, finance, and personnel and toward studies more 
in the realm of broad public policy. The development of greater interest in 
considering administration in some subject-matter context, in administra- 
tive histories, and in clinical studies marks a rejection of uncritical con- 
fidence in the heaping up of facts about administrative mechanics. The 
interest exhibited in problems of executive leadership, particularly in the 
use of the biographical approach, is evidence of an awareness of non- 
procedural and non-structural aspects of public administration. 

Nevertheless, continued attempts are being made to treat admin- 
istration as a science and to emphasize the concept of principles of admin- 
istration. Luther Gulick has concluded his reflections on wartime 
administration with fourteen points stated in the form of principles or 
elements of administration. For example, point 2: “A clear statement of 
purpose in terms of time, resources and interrelations is the outstanding 
guarantee of effective administration.” And point 14: “Truly effective 
action in administration arises from singleness of purpose and clarity of 
policy, ardently believed in by leaders, by administrators, and by the 
public in all parts of the country and in all strata of society.” * 

Few will quarrel with Gulick’s conclusions. However, it would be 
unfortunate to regard the recognition of the importance of clarity of pur- 
pose and policy as anything more than a first step in the study of admin- 
istration.2* Furthermore, such recognition in general is of little value 
without further study of (1) how such clarity can be achieved in specific 
situations, (2) the identification of the symptoms of the lack of such 
clarity, and (3) exploration of the causes and results of the failure to 
achieve clarity. One of the disturbing factors in the study of administra- 
tion is that frequently its sine qua non elements appear axiomatic. How 
then can we account for the failure of administrators to adopt such axioms 
as guiding principles? The enumeration of principles of administration 
may divert attention from such questions. 


PuBLic ADMINISTRATION AND HUMAN BEHAVIOR 


During the past thirty years, a new study of human behavior has 
developed out of psychology, social psychology, sociology, and social 
anthropology. While the notable contributions to the study of human 


27 Luther Gulick, Administrative Reflections from World War II (University, Alabama: University of 
Alabama Press, 1948). 


28 For a criticism of the literature on administrative principles, see Herbert A. Simon, “Proverbs of 
Administration,” in Public Administration Review, Vol. VI (1946), pp. 53-67; or his Administrative 
Behavior (New York: Macmillan Co., 1947), chap. II. 
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relations have been made by the practitioners of these disciplines, a growing 
number of students of public administration are applying the research 
conclusions to the behavior of individuals in large organizations.?® 

Psychology has influenced public administration particularly in con- 
nection with problems of personnel management and personnel relations. 
The papers of Mary Parker Follett *° indicate a deep concern with moti- 
vating desires of individuals and groups, and urge that problems of admin- 
istration are fundamentally problems of human relations. The Harvard 
Graduate School of Business Administration has produced what appears 
to be an endless stream of books based on the Hawthorne researches of 
the Western Electric Company.*! These studies have emphasized that 
human collaboration cannot be left to chance and that every organization 
has a special structure which determines the kind of collaboration required 
for effective administration. The Harvard group has pointed to the need 
of developing skill in diagnosing human situations in an organization and 
the importance of developing a two-way channel of communication be- 
tween the top executives and the employees. 

The Hawthorne researches have also been used to stress the impor- 
tance of non-commercial incentives for employees in relation to such 
commercial incentives as higher wages and reduced hours of work. In 
some cases, these conclusions have been pushed to the point of denying 
that labor unions serve any useful purpose on the grounds that they are 
concerned with economic matters, are opposed to the employer, and hence 
are negative in character.*? Some of the writing based on the Hawthorne 
researches suggests that management seeks to dominate the point of view 
of the workers by providing paternalistic management-controlled substi- 
tutes for the traditional union objectives.** 

In some respects, the Harvard studies, notably Roethlisberger’s Man- 
agement and Morale, may have more constructive relevance to public 
administration than to private business. In business organization, collabora- 
tion in human relations may be harder to achieve in the long run because 
the objectives of collaboration are usually framed by management in its 
own interest rather than that of the public. On the other hand, collabora- 
tion in public administration may be easier to achieve since the objectives 
are framed in terms of the public interest which executives as well as 
other employees are likely to support. 


29 See the bibliography of Alfred de Grazia, Human Relations in Public Administration (Chicago: Public 
Administration Service, 1949). 


"Heng Metcalf and Lyndall Urwick (eds.), Dynamic Administration (New York: Harper and Bros., 


31 See cecil i Mayo, Human Problems of an Industrial Civilization (New York: Macmillan Co., 

~ Pe t and Morale (Cambridge, Mass.: Harvard University Press, 

ion an George Cc. Homans, ‘ "The Western Electric Researches,” in S. C. Hoslett, ed., Human 
Factors in Management (Parkville, Mo.: Park College Press, 1946), pp. 152-185. 


32 For gy Peter Drucker, Concept of the Corporation (New York: The John Day Co., 1946), 
pp. 3 





33 See the discussion in Robert A. Brady, Business as a System of Power (New York: Columbia University 
Press, 1943), pp. 284-287. 
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Research in public administration in the United States has always 
emphasized problems of personnel administration. Many researchers, moved 
by advances in psychological testing, have attempted to apply its techniques 
to the recruitment of executive and other employees. The wartime psych- 
ological testing program of the Office of Strategic Services has been fully 
described in Assessment of Men.** Further efforts have been made to 
delineate the psychological characteristics of leadership and to devise tests 
for their measurement.*® An Ohio State University project is studying 
the factors that produce leadership.*® The Survey Research Center of the 
University of Michigan has carried forward a study for the United States 
Office of Naval Research of the technique of conferences in order to 
identify the factors which influence the outcome of small decision-making 
conferences.*? 

In general, students of administration have done little to explore the 
non-political factors which give meaning to political institutions and ideas.** 
The major contributions in this field have been made rather by sociologists 
and anthropologists. The pioneering studies of Robert and Helen Lynd*® 
and Robert Lynd’s stimulating book, Knowledge for What? have opened 
up new vistas and frames of reference for all social scientists. Perhaps 
Alexander Leighton’s study of Japanese relocation camps in the United 
States in World War II is one of the most significant of contemporary 
works which approach problems of public administration with the analyti- 
cal tools of the sociologist and the anthropologist.*° 

The human behavior approach to public administration is character- 
ized by two additional types of research. The first type focuses attention 
on the decision-making process and seeks in part to identify the non- 
rational and irrational forces influencing the way in which executives 
make decisions. Most of the studies in this field have been stimulated 
by the works of Chester Barnard and Herbert Simon.*! The second type 


%4 Written by the OSS Assessment Staff, 1948. 


%5 Ralph M. Stogdill, ‘Personal Factors Associated with Leadership: A Survey of the Literature,”’ Journal 
of Psychology, Vol. XXV (1948), p. 63, for a summary of research. See also A. W. Gouldner, ed., 
Studies in Leadership (New York: Harper and Brothers, 1950); and Harold Guetzkow, ed., 
Groups, Leadership and Men (New Brunswick, N.J.: Rutgers University Press, 1951), which 
describes the United States Office of Naval Research program in human relations. 


36 See A. W. Gouldner, ed., op. cit., for a review of the Ohio State University studies on naval leadership. 


37 See Martin Kriesberg and Harold Guetzkow, ‘The Use of Conferences in the Administrative Process,” 
Public Administration Review, Vol. X (1950), pp. 93-98; Harold Guetzkow, “Interagency Committee 
Usage,”’ ibid., pp. 190-196. See also Groups, Leadership and Men. 


38 An outstanding exception is John M. Gaus. See his discussion of the “ecology of government’’ in 
Reflections on Public Administration, op. cit., pp. 1-19. 


89 Middletown (New York: Harcourt Brace and Co., 1929); and Middletown in Transition (New York: 
Harcourt Brace and Co., 1937). 


# Alexander Leighton, The Governing of Men (Princeton, N.J.: Princeton University Press, 1945). See also 
Lawrence K. Frank, Society as the Patient (New Brunswick, N.J.: Rutgers University Press, 1948). 
41 See especially Chester I. Barnard, The Functions of the Executive (Cambridge, Mass.: Harvard Uni- 


versity Press, 1938); Herbert Simon, Administrative Behavior, op. cit.; and Victor Thompson, The 
Regulatory Process in OPA Rationing (New York: Kings Crown Press, 1950). 
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analyzes organizational behavior in general and the non-structural (in- 
formal) aspects of organization.*? 

The human behavior approach to administration is supplying a valu- 
able corrective to the earlier emphasis on problems of formal organization 
and housekeeping techniques. However, it may open up pitfalls for over- 
enthusiastic exponents. As Morton Grodzins suggests, “the science of 
human relations constitutes an effective tool for the manipulation of men” 
and “a very large portion of scientific knowledge about human relations 
is geared to manipulative ends.” ** The possibility of manipulative abuse 
of human behavior research may be increased by the relative indifference 
or neutrality of some of its practitioners toward the strategic public contro- 
versies of our day. In the first years of the present century, the genteel 
reformers sought to purify American public life by substituting the expert 
for politics. The students of human behavior need to be on guard lest 
they replace politics with management of human behavior. Of course 
this does not suggest that the study of human behavior in large organ- 
izations should be abandoned. It suggests rather that the researchers need 
to be explicit about their democratic values, as Ordway Tead has been.** 


A NOoTE oN TERMS 


The terms employed to communicate ideas about administration 
suffer from two major difficulties. On the one hand, many of the key 
words in the vocabulary or jargon of administration are very imprecise and 
vague. On the other hand, the terms have been developed in the period 
in which students were preoccupied with the structural and mechanical 
aspects of administration. Thus vague words like “centralization” and “co- 
ordination” and “integration” have been given little content, since the 
scholars failed to study the kind of administrative experience which might 
have given such words more precise meaning. 

When certain terms have been given relatively precise meanings, they 
are apt to deal with the structural aspects of administration and are 
consequently somewhat irrelevant to a more broadly conceived approach. 
Words like “hierarchy,” “bureau,” “line of command,” “organization,” 
have been used to make administration appear more like a study in 
engineering than in the social sciences.*® One of the major tasks is to 
humanize the vocabulary to fit the more realistic approach to administra- 
tion characteristic of the better studies in the field. 





42 See Herbert Simon, Donald Senichibeee. and Victor Thompson, Public Administration (New York: 
Alfred A. Knopf, 1950); Philip Selznick, TVA and the Grass Roots (Berkeley, Calif.: University 
of California Press, 1949); and_ Reinhard a, Higher Civil Servants in American Society 
(Boulder, Colo.: University of Colorado Press, 1 

43 Morton Grodzins, ‘Public Administration and the Stones of Human Relations,’ Public Administration 
Review, Vol. XI (1951), p. 99. This article is an excellent survey of the human relations approach 
in public administration. 

44 See Ordway Tead, The Art of Administration (New York: McGraw-Hill Book Co., 1951). 


4 See the suggestive essay by Earl G. Latham, “Hierarchy and Hieratics: A Note on Bureaus,” Employ- 
ment Forum, Vol. II (1947), pp. 1-6. 
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The International Court of Justice: Its Role in the Maintenance of Inter- 
national Peace and Security. By Otiver J. Lissirzyn. (New York: 
Carnegie Endowment for International Peace, United Nations Studies 
No. 6. 1951. Foreword by H. Lauterpacht. Pp. 118. $1.75.) 


In this concise, lucid, and dispassionate study Professor Lissitzyn of 
Columbia University appraises the Court as an instrument for the main- 
tenance of international peace and security. His frame of reference con- 
sists of: the function of law in the world community; the provisions of the 
United Nations Charter and of the Court’s Statute; the record of the 
Court and its predecessor, the Permanent Court of International Justice; 
and the attitude of the various states and of the political organs of the 
United Nations towards the Court’s functions. The author reaches the 
conclusion that the Court is able to play but a moderate role in the main- 
tenance of international peace and security, and this rather by developing 
international law and by settling international disputes than by contributing 
to the enforcement of peace. 

To expand the functions of the Court so as to make judicial decisions 
the basis for enforcement actions would be futile, since peace among 
political entities cannot be enforced, and “international wars are likely 
to disappear only when effective power has been tranferred from the 
particular states to the agencies of the world community (p. 109). 

Professor Lissitzyn is also not overoptimistic as to the contribution 
the Court can make to peace by settling disputes. Its decisions and advisory 
opinions have in some instances contributed to a relaxation of inter- 
national tensions. However, “the disputes which in fact were most 
dangerous to the peace of the world never reached the Court” (p. 98). 
The Court is also fundamentally limited by the fact that “not all con- 
flicts of interest are capable of being terminated by judicial techniques” 
(p. 71). Moreover, the author not only doubts that adjudication on an 
obligatory basis can become a reality in the immediate future, but also 
that “judicial settlement of disputes between states will ever be a factor 
of prime importance in the maintenance of world peace.” More likely 
obligatory jurisdiction of a world court will be “a by-product of the gradual 
transference of effective power and authority over individuals from the 
governments of the particular states to a supra-national agency” (pp. 
101-102). 

The contribution to peace made by the law-developing activity of 
the International Court and its predecessor cannot be appraised as to its 
extent. Nevertheless, Professor Lissitzyn sees in a standing international 
tribunal a potentially powerful factor in the shaping of international law, 
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the sine qua non of peace and security. For only in proportion to the 
development of international standards will allegiances and habits of 
thought shift, and thus make possible an increase in the powers of 
international agencies. 

The only serious criticism voiced by the eile with respect to the 
Court’s activities is that it has not always given a full and cogent presen- 
tation of the reasoning behind its decisions and advisory opinions, hamper- 
ing thereby the development of international law, a criticism made also by 
Professor Lauterpacht in the foreword. 


The College of Idaho. 


Georce V. WotrFe. 


The Idea and Practice of World Government. By Gerarp J. MANGONE. 
(New York: Columbia University Press. 1951. Pp. xii, 278. $3.75.) 


Any work on this highly controversial subject is bound to elicit a 
variety of comment and appraisal, and although Dr. Mangone does not 
endeavor to set forth a blueprint nor to propose a specific panacea, his 
exploratory and speculative analysis will be variously received. Few will 
quarrel with his conclusion that if and when world government is 
achieved, it must be in the pattern of world democracy, and must come 
through the extension of democracy by psychological and economic means 
and by important individual effort. The author indicates the potential 
dangers to democracy which are the calculated risks of any effort to 
achieve world government, and he notes the numerous obstacles to the 
establishment of a desirable pattern for it. During the course of his 
treatment, Dr. Mangone underscores the importance of an approach which 
goes beyond the mere mechanics of organization and seeks a basis in 
universal principles upon which a democratic world government might 
conceivably be based. The author’s undertaking, however, is perhaps a bit 
too ambitious for a volume of this size. Several of the many facets of the 
subject treated in this book would seem to require more extensive ex- 
amination than that given in the chapters allotted to them. The author’s 
views particularly with regard to the element of coercion and the nature 
and importance of military means and factors would seem to call for 
additional development, if only in the interests of clarification. 

This work is based substantially on the doctoral dissertation which 
the author submitted at Harvard University and which won for him the 
Charles Sumner Award for the dissertation making the greatest contri- 
bution to the cause of international peace. 


wa ‘ RoBERT CAMPBELL MACKENZIE. 
University of San Francisco. 
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Nationalism and Internationalism: Essays Inscribed to Carlton J. H. Hayes. 
Edited by Epwarp Meap Earte. (New York: Columbia University 
Press. 1950. Pp. xvii, 510. $5.75.) 


Seventeen former students and colleagues of Carlton J. H. Hayes 
have presented in this volume a like number of distinguished and scholarly 
essays on the themes of nationalism and internationalism. The collection 
is a tribute to a great teacher and a respected historian. Sensational 
findings are not submitted by the contributors but the methods used and 
the conclusions reached are generally praiseworthy and durable. 

Frances S. Child’s essay “A Secret Agent’s Advice on America, 1797” 
is a thoroughly documented study of a French agent’s activities in Amer- 
ica. Of special interest to political scientists is Geroid T. Robinson’s 
“American Thought and the Communist Challenge.” This essay origi- 
nally appeared in the July, 1949, issue of Foreign Affairs under the title 
of “The Ideological Combat.” Professor Robinson states: “The United 
States is facing the crisis of 1949 with the military equipment of 1950 
and the ideological equipment of 1775. . . . Until the time comes when 
we can speak out of a clear philosophy, the voice of America is bound to 
be muffled and confused.” Robinson urges that we reconcile the “old 
individualism” with the “new stateism,” keeping in mind the fundamental 
objective—“ . . . the nurture and propagation of a certain kind of man— 
the independent and self-directing individual.” Some readers will be 
reluctant to accept Robinson’s conclusion that perhaps “we should extend 
the moral influence of the West to Asia and Africa.” The author is 
surely aware that one culture’s strength can be another’s weakness, and 
that Asia and Africa have already to some degree tasted and found indi- 
gestible the “moral influence” of the West. However, Robinson’s essay 
is genuinely stimulating and written with admirable clarity. 

The other contributors to this coilection are Jacques Barzun, “Cul- 
tural Nationalism and the Makings of Fame”; Jesse D. Clarkson, “ ‘Big 
Jim’ Larkin: A Footnote to Nationalism”; Charles W. Cole, “The Heavy 
Hand of Hegel”; Edward Mead Earle, “H. G. Wells, British Patriot in 
Search of a World State”; Robert Ergang, “National Sentiment in Klop- 
stock’s Odes and Bardiete”; John G. Gazley, “Arthur Young, British 
Patriot”; Beatrice F. Hyslop, “French Jacobin Nationalism and Spain”; 
Walter C. Langsam, “Nationalism and History in the Prussian Elementary 
Schools under William II’; Charlotte Muret, “The Swiss Pattern for a 
Federated Europe”; Thomas P. Peardon, “Sir John Seeley, Pragmatic 
Historian in a Nationalistic Age”; R. John Rath, “The Habsburgs and 
Public Opinion in Lombardy-Venetia, 1814-1815”; William O. Shanahan, 
“Friedrich Naumann: A German View of Power and Nationalism”; Mary 
E. Townsend, “Hitler and the Revival of German Colonialism”; Glyndon 
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G. Van Deusen, “The Nationalism of Horace Greeley”; and John Wuori- 
nen, “Scandinavia and the Rise of Modern National Consciousness.” 
Political scientists and historians will regard this collection as a sound 
addition to the literature of their respective fields. 


University of Southern California. LoweLt G. Noonan. 


Soviet Legal Philosophy. By V. I. Lenin, P. I. SucnKa, et al., translated 
by Hugh W. Babb, with an Introduction by John N. Hazard. (Cam- 
bridge: Harvard University Press. 1951. Pp. xxxvii, 456. Index. $7.50.) 


This is the fifth volume in the 20th Century Legal Philosophy Series 
dedicated, in the words of the General Introduction, to the proposition 
“that it is possible to discover better answers than are now given many 
problems, that a closer approximation to truth and a greater measure 
of justice are attainable by lawyers, and that in part, at least, this can 
be brought about through their greater sensitivity to the relevant ideals 
of justice and through a broader vision of the jurisprudential funda- 
mentals.” In this context the efforts of the Soviet Union in the early 
years to dispense with legal theory and its later reluctant recognition 
represent a useful study for those numerous members of our legal pro- 
fession who indicate indifference or hostility to legal theory. 

The volume consists of a series of essays and excerpts, for the 
most part not otherwise available in translation, written by the leading 
Soviet theorists of the last thirty years. They are presented in simple 
historical order, without other interpretation than is supplied by the 
excellent Introduction written by Professor John Hazard. The editors have 
rightly omitted any selections from Marx or Engels, in part because the 
volume concerns Soviet legal philosophy rather than proletarian legal 
theory in general, but primarily because the absence of any such obvious 
selections is the very problem with which these writers are forced to 
deal. The same reasons dictate the omission of pre-revolutionary writers, 
and those outside the main stream of Soviet legal development. In sub- 
stance then, these essays reveal the varied efforts of their authors to 
reconcile the needs of the Soviet government with the underlying prin- 
ciples of Marxism. As the former have triumphed, references and justifica- 
tion based on the latter have become increasingly ingenious and unreal. 

Of course, legal theory in the Soviet Union must be placed against 
the larger backdrop of shifts in the official position on more sweeping 
matters of principle—socialism in one country, the nature of classes, stages 
in the dialectical process of history—but these are matters which should 
be familiar to the intelligent reader. 
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This volume serves as an invaluable source book on a little known 
group of legal writers, and an example of the potential difficulties in the 
analytical-sociological approach so much in favor these days in Anglo- 


American legal circles. 
<6 Foster H. SHERWOOD. 


University of California, Los Angeles. 


The United States in World Affairs, 1950. By Ricuarp P. Stessins. Intro- 
duction by Lewis W. Douglas. (New York: Harper and Brothers. 
1951. Pp. xii, 500. $5.00.) 


This is the annual study of the Council on Foreign Relations on the 
position of the United States in world affairs. Authored by Mr. Stebbins, 
with the aid of the Research Staff of the Council, it is truly an institutional 
study which lives up to the standards and traditions of the research and 
publication policies of the Council. However, it is not the admixture of 
staff drafting which is the product of some institutional studies in foreign 
affairs, which demonstrate neither editorial nor writing responsibility, and 
which lack so much in coordination and integration of materials. 

The book does not pretend to be a complete or definitive record of the 
position of the United States in world affairs for the period covered. 
Nor does it seek to develop in detail the specialized areas of our world 
position on a regional or subject basis. It does discuss, explain, and inter- 
pret, for the benefit of the general and intelligent lay reader, the 1950 
record of the United States in our troubled world, in its totality and with- 
out being broken down into narrow segments. The book is factual, but 
eliminates more than it includes, and emphasizes general trends. It has 
the accuracy of the scholar, the perspective of the historian, and the time- 
liness of the reporter. With this background, Mr. Stebbins writes as the 
skilled journalist would approach his subject. 

The author faces the world in conflict, analyzes our confusion on 
the home front, and discusses the steps which have strengthened the 
Atlantic community. He then outlines the crises in Europe and Asia which 
have led to the present decision to stand against Communist aggression. 
With remobilization as the striking result of such decision, he discusses 
its problems in both the North Atlantic and the Asiatic areas. He also 
writes of the work of the Fifth General Assembly, and closes with an 
intriguing chapter on “A World in Crisis.” 

Mr. Stebbins is occasionally opinionated, but not objectionably so, 
and no more so than honest convictions regarding the character of USSR 
diplomacy justify. Here is a revealing and satisfying book to those who 
believe that there are some fundamental principles which do not allow 
of compromise. No obligation of authorship dictates that one who writes 
shall be any less a man. 
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Too many authors write of “crises” in world affairs. Every foreign 
question is a “crisis,” every day a “crisis” occurs. Mr. Stebbins makes 
too generous use of “conflict” and “crisis” in his titles and headings. But 
his titles belie his treatment, which is in each instance cautious, reasoned, 
and moderate. 

This is a worthy volume in a valuable series of studies. 


University of Washington. Cuartes E. Martin. 


The Rise of Scientific Philosophy. By HANs REICHENBACH. (Berkeley and 
Los Angeles: University of California Press. 1951. Pp. xi, 353. $3.75.) 


The title of the book suggests a genetic description of “scientific 
philosophy” but the treatment is dogmatic rather than historical. The 
subtitle “A psychological criticism of the older systems of philosophy 
and a nontechnical presentation of the new philosophy based on modern 
science” is more to the point although the term “psychological” is not 
quite accurate. The criticism is, as it ought to be, that logical and psycho- 
logical arguments are sparingly employed. 

The author belongs to a group of philosophers variously labeled as 
“logicists,” “logical empiricists,” or “logical positivists.” Boltzmann and 
Mach may be considered their forerunners. Their best known represen- 
tatives are Russell, Whitehead and the falsely so-called “Vienna Circle,” 
Schlick, Carnap, Frank, Menger, Feigl, Reichenbach and others. Most of 
them have for some time taught or are now teaching in the United 
States. It is somewhat surprising that Reichenbach mentions Boltzmann 
and Whitehead only once, Russell casually, himself several times but the 
others not at all. 

He also has no use for contemporary philosophies which do not con- 
form to his own brand. Bergson is summarily dismissed (“the philosophy 
of systems ends with Kant’) and Husserl is not even mentioned. Nor 
is Dewey, whose influence on the acceptance of the new “scientific” 
philosophy has been considerable. 

As an exposition of philosophical systems the book is not up to the 
standards of Russell’s A History of Western Philosophy because Reichen- 
bach intentionally wrote a “non-objective” presentation. “No attempt is 
made to expound philosophical systems with the attitude of the inter- 
preter who wishes to find some truth in every philosopher.” Consequently 
criticism of other systems is prevalent and a balanced appraisal, with the 
exception of Kant, is never given. 

As indicated by the subtitle the book is written for the educated 
layman who is not familiar with what Reichenbach calls “scientific phi- 
losophy.” 
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As an introduction the book is excellent, for Reichenbach has the 
rare gift of explaining difficult problems in a simple way. His style is 
lucid and forceful, his reasoning clear and consistent. The brevity of the 
presentation brings the essential points sharply into focus and the reader 
is not diverted from the main issues by tiresome discussions of involved 
details. Despite its elementary character the book is no cheap populariza- 
tion and it certainly stimulates thought. As a treatise on the fundamentals 
of the new philosophy the book is unsurpassed and deserves careful study. 

However, the work is unnecessarily marred by certain shortcomings 
due to the author’s bias and vanity. He cannot stand the slight objections, 
raised by Russell, against his concept of probability. So Reichenbach states 
that he refuted the objections before they were published (pp. 246 ff.). 
This is impossible according to both the “old” and the “new” logic. 

In another passage he maintains that Spinoza, if he had foreseen 
the results of modern philosophy of mathematics “would not have at- 
tempted to construct his ethics after the pattern of geometry.” To find 
dogmatic, absolute, nonempirical assertions of hypothetical cases in a 
book which tries to destroy dogmatism, which acknowledges only prob- 
ability and “posits” is, indeed, very strange. There is good reason to 
believe that Spinoza would not have changed his views, but it is not 
possible to prove either opinion, nor is any statement of this kind scientific. 

His treatment of Spinoza is also, to put it mildly, contradictory. 
Reichenbach convincingly proves that ethics is not a form of knowledge 
and that cognitive ethics is impossible; it then follows that no scientific 
statement about the “truth” of ethical principles can be made. Reichen- 
bach dislikes (and “probably” misunderstands) Spinoza’s “glorification of 
the impassive type” which makes him declare: “What makes life worth 
living is passion.” I do not know whether this implies that writing logical 
theories is something which does not make life worth living, but it is clear 
that according to Reichenbach’s own standards, the statement is entirely 
unscientific, incapable of logical proof, reveals a merely subjective attitude 
and is, for a scientist, slightly humorous. To imagine a logician living a 
life of passion is irresistibly comical. 

There are similar sins against ordinary logic. On page 221 we read 
that Russell and Whitehead showed “that mathematics and logic are 
ultimately identical, that mathematics is but a branch of logic.” If two 
things are identical, one of them cannot be a part of the other. A man 
who is so quick to point out logical mistakes made by others should not 
commit elementary errors. 

The summit is reached in the chapter on “Modern Logic” where 
he explains the use of symbols. Here is his example (pp. 219-20): “It is 
certainly not the case that Cleopatra was alive in 1938 and was not mar- 
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ried to Hitler and not to Mussolini.” We then learn that the mathe- 
matical logician translates this sentence into mathematical symbols, trans- 
forms the expressions by operations similar to ordinary algebra and finally 
tells us that the sentence means: “If Cleopatra had been alive in 1938, 
she would have been married to Hitler or to Mussolini” (sic). If this be 
“Modern Logic” this reviewer prefers the old-fashioned variety. 


Springfield College. Econ E. BERGEL. 


Brooks Adams: Constructive Conservative. By THORNTON ANDERSON. 
(Ithaca: Cornell University Press. 1951. Pp. xiv, 250. $3.75.) 


This thought-inducing volume should stimulate minds challenged by 
Toynbee, Spengler, Clough, and others who have wrestled with the mean- 
ing of the rise and fall of civilizations and the question of mankind’s final 
destination. Brooks Adams (1848-1927), by profession a lawyer, grand- 
son of John Quincy, son of Charles Francis, and brother of Henry Adams, 
spent a lifetime worrying over and writing about such matters. Enroute 
he concerned himself deeply with society and its government. 

Professor Anderson of the University of Maryland has tried faithfully 
to exhaust the relevant printed and manuscript sources on Adams. He 
has written a book of lasting merit, a splendid piece of research and 
exposition. His “tentative list” of Adams’ writings includes one hundred 
and fifteen items, and he used fifteen manuscript collections. His second- 
ary sources are fully adequate for what is an intellectual study, not a 
biography in the sense of life and times. Of necessity he missed a disser- 
tation completed while his book was in press: Nathan Reingold, The 
Scientific Mixed with the Political: John Quincy, Brooks, and Henry 
Adams (Philadelphia: University of Pennsylvania). 

There is room for friendly dissent over the label which Adams bears 
by courtesy of the author. May liberals, radicals, and reactionaries be 
divided into the “constructive” and the “negativistic” or “dormant”? Was 
Adams really a conservative in his own day? It is demonstrated that for 
him change was a good. He did not seek to preserve laissez faire economic 
freedom, separation of powers, or state sovereignty. He sponsored govern- 
mental planning and collectivization (sic), blamed capitalists for the “pri- 
vate war” between capital and labor, and sponsored an amendment to 
the Massachusetts constitution authorizing the state “to organize, conduct 
or administer such agricultural, commercial, industrial or trading under- 
takings or enterprises, as the General Court shall declare to be conducive 
to the public welfare.” He opposed judicial review. Is this, then, con- 
servatism? 
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Yet Adams considered himself a conservative, writes the author. He 
disliked both socialists and businessmen. He sought an efficient, well 
administered, collective system of government as a means of avoiding 
revolution. He admired the military mind, called war “the sign of ad- 
vance” (cf. John U. Nef), and believed in a strong executive whose pro- 
grams the legislative body might ratify or deny. Institutions must be 
accommodated to the environment in order to preserve values. Change 
must be seized “by the forelock.” It can be seen that there is much here 
to puzzle those who allow a familiarity with the New Deal and its oppo- 
nents to furnish them a clear chasm between liberals and conservatives. 

In his writings on civilization Brooks Adams was far too much the 
victim of the tides of his own swiftly evolving era. Not the historical 
sources but such contemporary conditioners as free silver, imperialism, 
and a trip to India swayed his interpretation of human progress. He said 
toward the close of his studies that man is “a helpless atom rushing 
toward chaos on a flood past mortal control or even conception,” admit- 
ting at last, “All I am quite certain about is that I cannot read the 


future. ...” 
VAUGHN D. BornetT. 


Stanford University. 


Free Enterprise and the Administrative State. By MARSHALL E. Dimock. 
(University, Alabama: University of Alabama Press. 1951. Pp. 179. 
$2.50.) 


Professor Dimock, in a series of lectures which are brought together 
under the above title, attempts to define free enterprise and analyze it in 
terms of its potential to the good life. The free enterprise system, consist- 
ing of such “things as individual ownership, rigorous competition and 
freedom of management” as it is defined by Professor Dimock may bring 
some objections from historians and economists. 

He sees the good life as a result of a sort of three way compromise 
between enlightened business, labor, and government. These three ele- 
ments of our economy must work intelligently to curb overzealous ambi- 
tions and give renewed vitality to free enterprise. 

Professor Dimock quite accurately depicts the faults of large corpora- 
tions to be those of rigidity of structure, a pronounced introversion with 
seniority and oligarchy leading the way toward institutional conservatism. 

Although this view is not new, since it was the central idea of Brooks 
Adams in The Theory of Social Revolutions, it is still refreshing. 

The balance that Professor Dimock would have us believe possible 
is that of a compromise between labor and management that would allow 
government to withdraw from its present position of a makeweight be- 
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tween the opposing parties. He believes that the complexities of our cul- 
ture based on advanced technology and larger aggregations of power are 
to be solved by what Stuart Chase has called the co-operative approach 
of the social sciences. If this is so one can only hope that such co-operation 
makes more progress in the next decade than it has in the last five. 


Knox College. RENE N. BALiarp. 


Liberty in the Modern State. By Harotp J. Laski. (New York: The Viking 
Press, Inc. 1949. Pp. xi, 175. $2.75.) 


This is a revision of an essay published in 1930. It is Laski’s restate- 
ment of the case for freedom in an age in which liberty is so gravely 
threatened. The thesis is familiar, stated many times before but seldom 
so exquisitely: “Liberty must have an expanding economy as its primary 
condition. Lack of any expanding economy leads to internal repression 
or external war. It is upon the issue of property that the whole issue of 
liberty hinges today.” Feeling that the “safeguards” of liberty have every- 
where suffered a marked recession, Laski states that the conclusion is 
“inevitable that private ownership of the means of production is com- 
patible no longer with democratic institutions.” 

One inadequacy of this revision is that it often fails to acknowledge 
the magnitude of the impact exerted upon domestic policies by post-war 
international developments. It is generally recognized that liberty is 
dependent upon the existence of a reasonable degree of international 
security. At times Laski seemingly is unaffected by the exigencies of inter- 
national tensions, attempting to differentiate between domestic and foreign 
policy and discussing these phenomena as though they exist in mutually 
exclusive areas. When this happens, Laski’s logic is often inapplicable 
to existing conditions. Although historical circumstances have undergone 
drastic alteration between 1930 and 1949, Laski is certain that the prin- 
ciples of liberty remain the same. However, some readers will be con- 
vinced that J. S. Mill does not wear as well in this era. The twentieth 
century is more than half spent; the modern state has become a garrison- 
state and the conditions of liberty have been remolded by garrison 
demands. 

Laski continues to make socialism a necessity for democracy but in 
this revision there is greater stress upon the ethical requirements of the 
individual. What Laski requests is the satisfaction of material wants as a 
requisite for the moral regeneration of society. Like the socialism of 
George Bernard Shaw, Laski’s socialism is “individualism fully clothed 
and rationalised.” Moreover, some of the arguments which appear in this 
essay bear marked resemblance to the views expressed by Léon Blum 
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in many editions of Pour étre socialiste. Finally, there is an extraordinary 
degree of partisanship in the source (as in all of Laski’s works) but the 
reader should not forget that it is the testament of an individual con- 
cerned with the material and ethical needs of individuals. Laski’s socialism 
was a blend of idealism and materialism, seeking to infuse into the 
materialist conception of history the idealism inherent in the creed of 
democracy. Laski never defended stateism as an end in itself; he em- 
braced socialism for the furtherance of individual liberty. World society 


has not profited by his passing. ——. _ 


University of Southern California. 


American Conservatism in the Age of Enterprise: A Study of William 
Graham Sumner, Stephen J. Field, and Andrew Carnegie. By RoBERT 
GreEN McC toskey. (Cambridge: Harvard University Press. 1951. 
Pp. xi, 193. $3.25.) 


It is the thesis of this book that the period 1865 to 1910 witnessed a 
triumph of conservative political thought facilitated by a “degeneration” 
in the “liberal democratic tradition,” and that this process can best be 
revealed by an examination of the social theories espoused by an “aca- 
demician,” a jurist, and an industrialist. In the execution of this chal- 
lenging idea Professor McCloskey of Harvard University first prepared 
his manuscript in 1948 as a doctoral dissertation at that institution (a 
fact which goes unmentioned), and it now appears in book form. 

The Jefferson vs. Hamilton and human rights vs. property rights 
orientation obsesses the author. By “liberty” the early American democrat 
meant freedom of conscience or moral liberty rather than freedom of 
business enterprise. The author probably would not agree with Charles 
McLean Andrews that ownership of land was the chief motivation for 
colonial settlement, and he specifically attacks the idea that the assertion 
of property rights was particularly important in the American Revolution. 
From 1776 onward it has been American “philistines” who have thought 
of liberty in terms of freedom to engage in economic enterprise. Chapter I, 
“Conservatism and Democracy,” places these words in warring camps; 
the dichotomy is absolute. With such semantics it is obvious from the 
beginning that Sumner the sociologist, Field the jurist, and Carnegie 
the industrialist and philanthropist, will be in for an unpleasant time. 

This book might have made a greater contribution if its author 
had been willing to abide by accepted principles of historical methodology. 
It is painfully obvious, however, that his research system consisted largely 
in seeking documentation for a predetermined thesis. This reviewer com- 
pared his portrait of Sumner with those painted by Starr, Keller, and 
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Davie, in three doctoral dissertations unmentioned by the author; investi- 
gated the self-revelation of many Sumner essays; checked the interpretation 
of Field in Swisher and in Corwin’s D. A. B. sketch; and noted much of 
the evidence in Hendrick’s admittedly friendly volumes on Carnegie. 
Starr, Swisher, and Hendrick used excellent primary sources and emerged 
with balanced and appealing biographies, written in the days before the 
depression convinced so many young writers that only in positive govern- 
ment lies the cure-all for the ills of mankind. There is probably room 
for some re-evaluation of their work for a new generation. 

But he who would reverse the experts should not rely on them 
for personal details as extensively as does the author. It is not good 
method to comb favorable biographies for unfavorable material, especially 
when quotations are lifted out of favorable context as on pages 32, 33, 34, 
and possibly elsewhere. A little research in the manuscripts so readily 
available near Cambridge would possibly have lent the book an authority 
it cannot be granted as it stands. Yet there are many good points brought 
out in the analyses of Field’s decisions and of Carnegie’s and Sumner’s pub- 
lished writings. 

Twelve citations from J. H. Bridge, The History of the Carnegie Steel 
Company, require some explanation in view of Hendrick’s judgment that 
the book “has little value as history because its all too obvious purpose 
is to ‘muckrake’ the great steel magnate.” The term “radical conservatives” 
is puzzling and goes unexplained. 

Professor McCloskey describes his position on Sumner as that of “a 
not especially sympathetic observer.” It is his point of view throughout 
the book. One cannot refrain from quoting in this context the great 
Cornell historian George Lincoln Burr: “It is only through sympathy, 
never through hatred, that we can understand an age or a people.” 


: VAUGHN D. Borner. 
Stanford University. 


John Stuart Mill and Harriet Taylor: Their Friendship and Subsequent 
Marriage. By F. A. Hayex. (Chicago: The University of Chicago 
Press. 1951. Pp. 320. $4.50.) 


Professor Hayek has his own bias in regard to Mill. Those whose 
opinion differs from Professor Hayek’s will agree that this book is delight- 
ful. The letters and comments it contains reveal much which has been 
generally unknown or uncertain about Mill as an individual. 

In this book, we learn about Mill the son and brother, the vigorous 
walker hiking at a fast clip through Laconia and Messenia, Mill the 
pianist and composer, and Mill the lover and husband, avoiding society 
and trying to protect his marriage and career from meddlesome friends 
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and family. Here is directly revealed the bold and yet Victorian course 
of relationships between Mill and his beloved Mrs. Taylor, not without 
a sketch of their relations with Mr. Taylor himself. 

Mrs. Taylor was a lovely, intelligent person, worthy of Mill’s affec- 
tion. The high praise which Mill bestowed upon her was deserved; but 
he somewhat exaggerated the effect of her influence upon him. She was 
attracted to him partly because he already possessed the “right” new 
ideas, but more because John Mill really was a very fine, intelligent, and 
sensitive young man. I am more impressed in respect to Mill’s character 
by the testimony of Henry James the Elder, who was so different from 
Mill, than I am by any testimony of Mrs. Mill’s. James said of him that 
“his intellect appears to me thoroughly penetrated and vivified by his 
heart”; and that was the highest compliment James could give anyone 
(from Substance and Shadow; quoted in Austin Warren, The Elder Henry 
James [New York: The Macmillan Company, 1934], p. 52; see also p. 51). 

The triangular position in which Mill became involved must have 
had a lot to do with his passionate preference for certain “intellectual” 
and social issues and with his personal sense of significance. This applies 
no more to his interest in social freedom and the equality of women than 
to his concern with introducing and then criticizing August Comte. 

In a short review I must fail to specify, and can only mention that 
there exist, in John Stuart Mill and Harriet Taylor, exciting passages for 
anyone interested in Mill, literary creation, the status of women, political 
or moral economy, individual psychology, or the history of the last 


amazing century. RosBert T. Harris 


University of Utah. 


The Social Crisis of Our Times. By WitHEetm R6pKE. (Chicago: Uni- 
versity of Chicago Press. 1950. Pp. x, 260. $3.50.) 


One need not agree with Mr. Répke in every detail regarding the 
nature of the present crisis to appreciate the importance of this book. 
The proposition that “we are faced with an unequalled moral and intel- 
lectual decadence, a spiritual chaos, a general ‘abandon des certitudes 
essentielles’ .. . a boundless relativism ... ,” (page 6), a point, we are told, 
on which “there is unanimous agreement,” is a major premise that led 
to the writing of the book. Ropke goes further: “The process of intellectual 
and moral disintegration can be observed in all spheres of civilization and 
is thus impressing its stamp on every aspect of Western society” (page 8). 
The crisis of our time is the result of “a cultural retreat where each 
sacrifice has entailed others, a continual watering down, a squandering of 
our inheritance, a living on our substance, a process which was bound 
to end in bankruptcy” (page 7). 
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Is this premise acceptable? One cannot be sure of the reply to that 
question until one is clear as to its meaning. What are the criteria of 
decadence? Where is the decadence manifest? How can we know that the 
author is not just calling decadence that which we regard as the very 
epitome of progress? There is something strange, is there not, about 
unanimous agreement on the point of “unequalled moral and intellectual 
decadence”? 

It seems fairly safe to assert that these are times of crisis. What 
times are not? And to write of such crises in terms of moral and intel- 
lectual decline is a reasonably sure way to secure the plaudits of a 
certain multitude, to whom such a writer can scarcely miss appearing 
as prophetic. By these remarks I intend not to condemn nor even to 
disparage the book, but merely to voice an uneasiness. To be lost, of 
course, is not to know (a) which way is home, or (b) which of our last 
steps were in the wrong direction. But without being lost one can be 
uncertain as to which way to go. Similarly, a recognition of crisis need 
not logically entail a theory of decadence. Crises are not matters to be 
explained, necessarily, as pathological. They are of the essence of time 
and of social process. 

Marks of the decadence of which Mr. Ropke writes include: (1) a 
general loss of a strong sense of what is morally required of us; (2) the 
decline of the role and significance of the family; (3) the decline of the 
small rural community; (4) exclusive devotion to quantification in 
thought, with its corollary—despair of any scientific (intelligent) treatment 
of problems of value; (5) “economism,” which insists on rating every 
aspect of life exclusively in economic terms and contributes to the “cult 
of the colossal”; (6) the rejection of the principle of hierarchy in social 
relations (a point with respect to which this reviewer is very sceptical). 

All persons who believe that policy must be either socialistic or laissez 
faire in its direction should read this book. It is “must” reading for all 
conservative and reactionary minds, who indiscriminately classify all New 
(and Fair) Deal policy as communistically or socialistically oriented; and, 
also, for all who call themselves liberals and progressives, but who un- 
critically and indiscriminately approve all New Deal and Fair Deal action 
simply on the ground that contemporary conditions are such as to neces- 
sitate it in the interest of the general good. 

Mr. Ropke regards the publication of his book as a vital step in 
launching a veritable intellectual and social movement in behalf of what 
he calls a “Third Way”—a way which is not laissez faire though its 
essence is the preservation of the free market and the operation of the 
competitive price mechanism, nor is it socialism though it resorts to 
governmental intervention and control. It is not the degree or quantity 
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of control that properly differentiates the “Third Way” from socialism 
(and this, Mr. R6pke would say, is the confusion of many who call them- 
selves progressive), but rather, the kind of intervention and control. 
Is it “compatible” or “incompatible intervention,” compatible, that is, 
with the free market and the principle of price mechanism? Later in the 
book, the distinction is made between “intervention for preservation” 
(preservation, in all probability, of some mode of operation which ought 
to perish by reason of its inutility) and “intervention for adjustment”— 
which, through needed controls and subsidies makes possible transition 
to new and more efficient modes of life. 

The mistake of the classical liberal, and a major cause of our present 
predicament, was the assumption that the economic system is an auton- 
omous area of human relations and that a free market as the necessary 
condition for the operation of the price mechanism can, if not interfered 
with, maintain itself. Laissez faire, as an economic philosophy, errs in not 
recognizing that it is only on an underlying background, or a supporting 
structure of social, moral, and political relations and determinations that 
economic processes take place, and that the persistence of the free market 
depends upon developments which are not in themselves economic. 

The successful operation of the “Third Way” calls for the persistence 
of a large portion of the population as a rural peasant class, the model 
for which he thinks he sees in Switzerland; and for a numerically large 
class of artisans -and small shop keepers. To many American readers it 
will seem that Mr. Ropke is asking that we literally lift ourselves out of 
our economic morass by our moral bootstraps, and that in this he is not 
less unrealistic than are those who think it possible to develop a socialism 
which is democratic. 


University of Utah. 


WALDEMER P. Reap. 


The Processes of Leadership: Human Relations in the Making. By CHARLES 
H. Titus. (Dubuque, Iowa: W. C. Brown Co. 1950. Pp. xiii, 474.) 


Leadership studies have more and more become the province of the 
sociologist and social psychologist. Only a handful of political scientists 
are devoting major research efforts to this field and their approach, more 
often than not, has been from the institutional aspect. Titus’ work is wel- 
comed for its attempt to emphasize the processes, politics, and human- 
relations aspects of leadership. Leadership is seen as “the art of getting what 
one wants and making people like it.” The book is divided into five parts 
beginning with the “fundamentals of leadership,” “impelling motives,” the 
nature of organization and such problems as those of integrity, control, 
and decision-making. From there it turns to selection of personnel and 
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objectives, and to operations. The last section is devoted to the “tentative 
universals or principles of politics”’—balance, movement, inequality, and 
accommodation. 

The work seems likely to provoke mixed reactions. It will be criticized 
by some as lacking in coherence and as being of uneven character: for 
these reasons, undergraduates and laymen probably will find it difficult 
to use. Parts of it will appeal to the political theorist, the specialist in 
political parties, the teacher of public administration, and the bureaucrat. 
It is not clear for whom the book is written, but it contributes more to the 
politics of administration than to party and interest-group politics. 

It is to be hoped that these shortcomings will not cause the political 
scientist to overlook the many uses and the solid merit of the book. The 
author is to be commended for his attempt to collect maxims, generaliza- 
tions and considerations about both the processes of leadership and the 
leader himself. Some of his attempts to establish categories and to describe 
in fresh language the tasks of leadership add much to our concept of 
the subject. Students of government owe a debt to Titus for having set 
down in one place (chapters 11-15) some two hundred and four “political 
rules” such as “give a defeated man a way out,” “keep the membership 
relaxed,” “never admit strangers into the inner circle,” and “please all, 
please none.” In support of these the author has a wonderfully choice 
selection of quotations from Gracian’s Manual, Poor Richard, Machiavelli 


and the Bible. aiaie te ii 
University of Washington. 


The Political Theory of John C. Calhoun. By Aucust O. Spain. (New 
York: Bookman Associates. 1951. Pp. 306. $3.50.) 


Here is a book that should have been published when it was written, 
in 1937. It would then have come close to being a pioneer study, and 
its inadequacies of scope and interpretation could more readily have been 
overlooked because of the generally sound though narrow summary it 
presents. Coming in 1951 the book is almost an anachronism in its 
failure to take account of the work that has been done on Calhoun, on 
his period, and on American political theory as a whole during the past 
15 years. 

Mr. Spain writes with meticulous exactitude and cautious phrasing, 
but in his anxiety to make no statement that might be challenged he 
seems, at least to this reviewer, to miss the point. Calhoun’s genius lay 
in his rare ability to generalize from his own experience, and to reconvert 
his generalizations into practical political actions. None of this appears 
in Mr. Spain’s work, because his frame of reference is the history of polit- 
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ical theory rather than the history of the nineteenth century, and his 
sources are Calhoun’s writings and speeches removed from the context 
of time and circumstances that gave them significance and validity. 

Calhoun’s doctrine of the concurrent majority was no mere abstrac- 
tion, as Mr. Spain seems to think it, but a very hard-headed device for 
resisting concentrated political power. It was based not on books, but 
on a shrewd, realistic, sometimes cynical, but always defensible analysis 
of the political process as it worked in his time and works still in our own. 
A close correspondence of economic interests and cultural patterns with 
regional boundaries enabled Calhoun to argue in the terms of Federal-State 
relationships familiar to his contemporaries, but no geographical implica- 
tions were inherent in the theory itself. It was a functional federalism in 
which the greater power of the majority was opposed by the superior unity 
of purpose of the minority group. The nullification episode in South 
Carolina in 1832 was a clear-cut case, but surely there are better con- 
temporary illustrations than Southern Agrarianism. Does the principle 
differ when cattlemen force a rise in the ceiling price of beef? 


Washington, D. C. Cuar_es M. WILTsE. 


Puritanism and Liberty. Edited by A. S. P. WoopHouse. (Chicago: The 
University of Chicago Press. 1951. Pp. [100], 506. $4.50.) 


First published in England in 1938, this book has been an invaluable 
aid to those interested in the development of the political assumptions 
upon which this country was founded. Since it has been out of print 
and difficult to obtain, the publication of the second edition is welcome 
news to students of political theory. 

The editor’s objective, “to exhibit, in certain aspects, the political 
thought of the Puritan Revolution,” is well-realized. The subtitle, “Being 
the Army Debates (1647-49) from the Clarke Manuscripts with Supple- 
mentary Documents,” is an accurate description of the contents. The 
debates, edited with skill, are those focused upon the crucial problems 
of constitutional settlement which arose following the success of the 
Puritan Army. 

The principal topics debated are: the questions clustering around 
the revision of prior constitutional forms, presumably to democratize them, 
and including the concepts of liberty and equality; and questions con- 
cerning religious freedom, toleration, and liberty of conscience. One has, 
as it were, a box-seat from which to hear, in their own words, the 
earnest philosophical-theological-political arguments of Cromwell, Ireton, 
Lilburne, Wildman, and many other spokesmen for most of the divergent 
Puritan parties. 
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To amplify, illustrate, and place them in relevant historical context, 
a rich offering from contemporary writings is added. Here are some of 
the best expositions of the Puritan mind, including selections from Milton, 
Roger Williams, John Goodwin, William Dell, Overton, and Winstanley. 
The bulk of these are in Part III (“Puritan Views on Liberty”), while 
the Appendix contains documents elucidating the genesis of the political- 
religious ideology in the Model Army. It is a well-balanced menu, despite 
a regrettable paucity of Digger representation. 

Reading the Debates is a rewarding experience, especially if one keeps 
in mind the uniqueness of the corporate body whose proceedings are being 
perused. The Council of the Army was a virtually unprecedented (and, 
I dare say, since unsurpassed) phenomenon in military annals, where 
representatives of the common soldiery raised their voices to dispute and 
discuss the most fundamental matters with the ranking officers. Finally, 
in the ample (100 page) introduction, we find an incisive analysis of the 
central Puritan political ideas and their relationship to basic theological 
formulations. Perhaps one could no more fittingly compliment the intro- 
duction than to say that in many ways this is the most significant portion 
of this excellent book. The writing is expert, the argument is lucid, the 
judgments persuasive. According to Professor Woodhouse, many elements 
in Puritan thinking were conducive to the development of democratic 
ideas, though there were some which were strongly antithetical. The most 
important among the former was the dichotomy between the order of 
grace and the order of nature, and the operation between them of analogy. 
Of all the Puritan parties, the editor seems fondest of the Levellers, and 
it is to their contributions that he attaches the greatest value in the 
subsequent growth of democratic institutions. Insofar as the Levellers were 
committed to “belief in the arrival of truth and agreement through free 
discussion,” the reviewer enthusiastically seconds the editor’s view. Con- 
sidering ever greater efforts to restrict free discussion these days, the 
Levellers’ belief in freedom of opinion may seem obsolete. However, it 
is hoped that some still recognize it as the sine qua non of free societies. 


ne ‘ Avex GoTTFRIED. 
University of Washington. 


The Conduct of Life. By Lewis Mumrorp. (New York: Harcourt, Brace 
& Co. 1951. Pp. ix, 342. $5.00.) 


Is Western civilization imperiled by the time and energy it spends 
on the fabrication of its material environment, already overcrowded by its 
machines and its gadgets? Are we dangerously neglecting the primacy of 
the person in order to increase our comforts and conveniences? Some two 
thousand years ago Jesus quite simply put this question to the individual 
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when He said: “For what is a man profited if he shall gain the whole 
world and lose his own soul?” It may well be that this is not only the 
most important but the most urgent question either individual or collective 
man can ask. So Lewis Mumford thinks. He has spent most of his mature 
life studying the impact on Western civilization of what we may call 
“the inventive era,” now some two or three hundred years old. 

In 1934 Mumford brought out his Technics and Civilization, a study 
of the effect of the machine on our modern culture. Four years later he 
published The Culture of Cities in which he examined “megalopolis,” 
the ways in which our modern great cities have developed perilous con- 
gestion and anarchy under the increasing pressures of a mechanistic 
civilization. Since the philosophy of Mumford is not system-centered 
but man-centered, his third book, The Condition of Man (1944), measured 
the risk that man may be overwhelmed by his instrumentalities, and the 
extent to which Western man neglects himself as a person, submerging 
himself in his material possessions. 

In this final volume of the series the whole of the argument is now 
brought into view. In all this globe, says Mumford, teeming with animal 
life of every description, man is the one animal that is unfinished, that 
must work continuously at the task of his growth and development. But 
man lives in a universe, vast and mysterious, ranging from dark portents 
of danger and destruction to bright promises of beauty and power and 
wealth. Spurred by its dangers, tempted by its promises, man has latterly 
turned increasingly to the study of his material environment, to the 
neglect of himself. The building of machines, the solving of nature’s 
secrets, the harnessing of her powers, the exploitation of her vast store- 
houses, have become increasingly fascinating to Western man. He is 
forgetting the development of himself in his delight in his discoveries and 
inventions, in his new possessions. 

Yet Mumford does not undervalue the usefulness to man of his 
inventive faculty. He reminds us of that earlier period when mankind 
invented spoken and written language, music and the arts. Of this period 
he says: “No machine that man invented before the twentieth century 
compares in complexity and refinement with the simplest of human 
languages.” The contrast between inventiveness devoted to communication 
of emotions and ideas that powerfully advanced the self-fabrication of 
man, and mechanistic invention that adds chiefly to his power and com- 
fort is vividly portrayed. 

But the major theme of this concluding volume is not warning. Rather 
it deals with the neglected fields that the spirit of man should explore in 
his quest for self-transcendence. Like Whitehead, Mumford places empha- 
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sis on man’s exuberance, the multifariousness, the inclusiveness, the con- 
tradictoriness of life, to be reconciled by man with a mind open to new 
and larger syntheses of truth. 

Some of the basic ideas that Mumford considers for their influence, 
present and potential, on man’s self-fabrication are: a revision of our con- 
cept of God’s omniscience and omnipotence, the place of asceticism, the 
value of periodic withdrawals into solitariness, the need of renewal in 
man of sensitiveness and tenderness, the uses of art, the cultivation of 
far-sightedness and timeliness, the contributions of romanticism, utopian- 
ism and mutual aid, natural selection and its over-dependence on chance, 
and the nature of freedom. 

The book bristles with challenge, with ideas that are provocative and 
debatable. In a period that is prevailingly anti-intellectual it calls for the 
cultivation of the whole man, in which he regains control of and disci- 
plines his emotions, in which reason once more plays its important role. 
It is to be chewed and digested, to be lived with in the light of our 


developing experiences. Bascsanens HH. Been. 


Spokane, Washington. 


Introduction to Social Science. By Georce C. ATTEBERRY, JOHN L. AUBLE, 
Exain F. Hunt, and Peter Masiko, Jr. (New York: The Macmillan 
Company. 1950. Revised edition. Two volumes. Pp. xxv, 819; xxiii, 


823. $10.00.) 


These two volumes are a revision of a work which first appeared in 
1941 and 1942, and in a one volume abridgment in 1946. In addition to 
the four authors cited above, who at the time of the collaboration were 
connected with the Chicago Junior Colleges, there are eight other col- 
laborators. One of the writers contributes three chapters while the others 
have written four each. 

The work is designed to introduce the student “to the whole area 
of social science rather than to economics, political science, or sociology 
as such.” The authors assert that since “society and social relations have 
a unity which is indivisible,” a general course can “provide greater 
insight in the nature of human society than can more specialized courses.” 
They believe “that the distinctive concepts, methods, and problems of 
economics, political science, sociology, and related sciences can be more 
effectively presented in more advanced courses and that what is required 
in an introduction is a realistic view of our total social scene with empha- 
sis upon the common elements which bind the social sciences together.” 
However desirable this may be, the fact is that writers of this sort of 
work do not have a well integrated science of society to draw upon, but 
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only the separate fields which are actually developed. Accordingly the 
integration appears mainly in the titling and the brief surveys at the 
beginning of each part, while the actual content is a competent and 
readable condensation of the material in standard texts on social problems, 
economics, and political science. The subtitle of the volumes is “A Survey 
of Social Problems” and the problem theme is adhered to in the titling 
of all nine parts. 

After an introduction dealing with such subjects as social science, 
social change, population, and technology, the authors move into the well 
trodden path of social problems. A wealth of factual and statistical 
material is presented (mostly of date not later than 1948) in a well 
organized and interesting fashion. Parts [V and V present the subject 
matter of economics. Part IV presents descriptive and theoretical material 
while Part V is devoted to economic problems. Volume II presents a 
survey of the content of political science in four groups of chapters titled 
as follows: “The Democratic Process and Social Problems,” “Political 
Organization and Social Problems,” “Governmental Functions and Social 
Problems,” and “International Organization as Social Problems.” In spite 
of the continued use of the phrase, by contrast with the first volume the 
social problem slant tends to be lost in a more descriptive approach. 

However competent and well-proportioned this condensation of social 
problems, economics, political science and international relations the 
brevity which necessarily results must give one pause if he is concerned 
with the impression left with the student. To cite some examples: The 
history of economic institutions from the hunting stage to modern capital- 
ism is covered in two pages. Price determination under conditions of com- 
petition, of monopoly, and of imperfect competition is discussed with the 
aid of one graph. The Taft-Hartley Act is covered relatively fully in 
five pages. The history of American political parties to the New Deal 
is covered in three pages and some scattered references. Party organization 
gets three pages; the direct primary two. International law is discussed 
in two paragraphs. There are six lines on the Roosevelt Supreme Court 
plan and one-half page on the breaching of the two-term tradition, with 
neither approving nor disapproving comment. The material is confined 
generally to American experience. 

In some cases differences of opinion appear among the authors. For 
example, price control (the OPA) is favored in one of the political 
science chapters but disapproved in the economics part. Generally, how- 
ever, there is agreement that the solution of social problems is to be 
found in expanded government activity. Paul Appleby is quoted with 
approval: “We have big government and clearly we are going to have 
bigger government.” In the chapter “Democracy and Its Rivals,” it is 
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said that “we should banish our irrational fear of political power,” and 
that: “It is an augury of success in our contest with rival ideologies that 
more Americans today than ever before realize that more government 
could mean more democracy.” 


Idaho State College. 


Rospert C. STEVENSON. 


Reflections on the Constitution: The House of Commons, The Cabinet, 
The Civil Service. By Haron J. Laski. (New York: The Viking Press, 
Inc. 1951. Pp. 220. $3.00.) 


This volume contains the text of three lectures delivered by Professor 
Laski at the University of Manchester in February, 1950, shortly before 
his death. 

The lectures, though ranging widely over both the governmental 
process and political personalities, focus on the Commons, the Cabinet, 
and the Civil Service. Laski seeks to refute the expanding volume of 
criticism of the last thirty years that the House of Commons is declining 
in effectiveness, or suffering from “real deterioration” in character; he 
endorses the increasing practice of delegated legislation; argues against 
proposed reforms of devolution and proportional representation; and 
asserts that the most urgent problems requiring attention center around 
the role of the private member. 

He considers that the growth of cabinet authority and of the power 
of the Prime Minister is inevitable and part of a universal phenomenon 
of government. He advocates a cabinet of fourteen or fifteen members, 
opposing a smaller one devoted entirely of policy making. He pays tribute 
to the Civil Service as being incorruptible, independent, and loyal, but 
charges it with “a lack of courage, an absence of profound conviction, 
an anxiety to criticise rather than to create. . . .”. Throughout, he examines 
with informative detail his proposals for improving these institutions. 

It is inevitable that his latest views will be compared with those 
contained in his Parliamentary Government in England, 1938, and, not 
surprisingly, will be found to display material divergence at several points. 
In the earlier work, for example, Laski expressed the opinion that, with 
the disappearance of expansionist capitalism, “the capacity of the parties 
to use the House as an instrument of democracy is at best a matter of 
grave doubt” (p. 180); but his view in 1950 is that “the real alternative 
to the House of Commons is the concentration camp” (p. 16). Of the 
office of Prime Minister, he wrote in 1938 that “It confers the responsi- 
bility required while it retains upon the exercise of that responsibility a 
series of controls which have so far worked with remarkable efficiency” 
(p. 203); yet in the present work (comparing 1900 with 1950), he empha- 
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sizes that “the centralisation of power in the Prime Minister’s hands has 
proceeded at a swift pace, and that its judicious use is mainly dependent 
upon his own self-restraint” (p. 119). Whereas the administrative class 
of the Civil Service is evaluated in 1938 as “capable of great imaginative 
insight . . . the men who have built the Health Insurance system, the 
Unemployment Insurance service, and the Factory Inspection system have 
little need to apologize for themselves” (p. 269); by 1950, Laski concludes 
that during the interwar period, “They never met, with any imaginative 
insight, the problems of a society with never less than one million ‘unem- 
ployed. ...” (p. 164). 

Despite his valuable contributions to the discussion of issues to which 
he has seriously addressed himself, he has allowed himself incursions into 
topics of international affairs where his conclusions seem to fit certain 
ideological preconceptions better than the facts. Thus, the Soviet decision 
to sign the 1939 non-aggression pact with Nazi Germany he lays entirely 
at the door of Chamberlain’s policies (p. 64); and he charges the United 
States, more recently, with an effort to “drive Russia into a position where 
its natural desire for security against an einkreisung sponsored by Ameri- 
can diplomacy should lead the world to the brink of a third World 
War” (p. 86). 

If Laski does not always give a balanced picture of his subject, he 
still proves himself a commentator fully deserving to be heard. His last 
work will take a place beside his always provocative and often brilliant 


writing. 
8 Det G. HITCHNER. 


University of Washington. 


Chinese Communism and the Rise of Mao. By BENJAMIN I. SCHWARTZ. 
(Cambridge, Massachusetts: Harvard University Press. 1951. Pp. 
258. $4.00.) 


Professor Schwartz has written, within the limitations he set for him- 
self, an admirable book, one that, in the end, may be called the definitive 
book. Unfortunately, the title does not state the limitations: Chinese 
Communism to the rise of Mao. The author’s attempt to justify the title 
in his last two chapters merely adumbrates the task of scholars who must 
write the rest of the history of Chinese Communism after 1932. 

The book divides itself into two parts. The first eleven chapters are 
a meticulous work of scholarship, based on Chinese, Russian and Japanese 
sources. They trace in detail the history of the Chinese Communist 
Party from its inception to 1932. This is the period when its leaders were 
directly controlled by the Comintern. The problems that they faced most 
often arose out of the fact that they were between the scissors of Com- 
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intern directives written by Russians with an inadequate knowledge of 
China, and Chinese realities. The most serious problem was to organize 
the urban proletariat for the revolution. This was, of course, a Leninist- 
Marxist article of dogma upon which any Communist party must base 
its raison d’étre. By 1932, the urban Chinese Communist Party had not 
only failed to organize the proletariat, it had practically lost contact with 
them. 

The last two chapters relate how Mao Tse-tung rose to power during 
this same period. Almost autonomous, he had organized a successful 
revolution upon a peasant base with no proletarian connection. As the 
successful revolutionist, but also considering himself an orthodox Marxist, 
he absorbed the remnants of the party. When the Russian Communists 
were faced with this fait accompli, they bestowed on him the mantle of 
legitimacy, tried to explain away the doctrinal difficulties, and posed as if 
they had‘ planned it this way. But, according to Professor Schwartz, the 
heresy remains to be exploited. 

Before sanguine hopes for a Chinese Tito be raised, it should be noted 
that if it is true that Marxism has “undergone a slow but steady process 
of decomposition,” it might be cause for alarm rather than rejoicing. If 
Marxism can adjust itself in new forms to new situations, hopes for its 
disappearance as an anachronism may give way to realization that Chinese 
Communism, even if it were separated doctrinally and politically from 
Russian Communism, might prove to be a continuing dynamic and 
disturbing element in Asia. 

The book contains excellent bibliographical notes and a serviceable 


index. Pau S. Dutt. 


University of Oregon. 


Danger Spot of Europe. By ALAN HouGHTon Broprick. (New York: 
Philosophical Library, Inc. 1951. Pp. 192. $3.75.) 


Mr. Brodrick has written a pleasantly disorganized account of his 
travels through present-day Germany. Against the background of remi- 
niscences of the middle thirties, the author gives us glimpses of German 
habits, thought processes, and attitudes. The material covered ranges from 
discussions of a political-military nature, excursions into both real and 
imaginary trends in German history, descriptions of Wiesbaden opera 
performances and the desolate state of the German literary scene, to vivid 
sketches of the present condition of German national shrines and pleasant 
descriptions of German vineyards. 

The interpretation of German attitudes towards the various occupa- 
tion powers and their troops is not lacking in frankness and perspicacity; 
but the author’s infrequent forays into the very region where his own 





164 THE WESTERN POLITICAL QUARTERLY 


country’s—i.e., Great Britain’s—troops are quartered has kept him from 
extending his often penetrating analysis to these socially and politically 
decisive areas. The relationship of the author’s historical comments to 
the modern scene is at times a little tenuous. However, his brief sketches 
of contemporary German moods and conditions reveal a sure and well- 
informed judgment. It is only in his treatment of German youth and 
refugee affairs that he tends to be somewhat hazy. Among other things 
he gives the impression that about half a million youngsters are milling 
about on the roads of present-day Western Germany, somewhat after the 
fashion of the Russian Besprizorni of the twenties. There is little evidence 
elsewhere that such a state of affairs exists. It would belie Germany’s well- 
known ability, which Brodrick himself so rightly stresses, to produce every 
appearance—though only the future will know at what price—of an 
orderly and well-functioning society. 


Washington, D. C. 


Otto KIRCHHEIMER. 


La constitution italienne de 1948. By Emitio Crosa (Ed.), Pietro Boppa, 
ARNALDO BeErTOLA, PAoLo Greco, COosTANTINO MortTaTi, TOoMaso 
PERASSI AND FRANCO PIERANDREI, with an introduction by JEAN RIVERO. 
(Paris: Librairie Armand Colin. 1950. Pp. xvii, 273.) 


This work is a series of articles by seven distinguished Italian pro- 
fessors, two of whom also served as deputies in the Constituent Assembly. 
The book was produced for Frenchmen and includes a French translation 
of the Italian constitution. Professor Jean Rivero of the University of 
Potiers offers an excellent introduction indicating the close relationship 
between the post-war constitutions of the sister Latin nations: each born 
of a public opinion affected by the same currents of thought; each pre- 
ceded by a protracted experience with parliamentary government; each 
having the same basic structure, and each produced by the same method— 
a constituent assembly. Both constitutions reflect a mixture of Marxism 
and Christian “personalism,” and a synthesis of the aspirations for indi- 
vidual liberty and economic security. 

Professor Mortati in chapter I briefly sketches the constitutional his- 
tory of Italy, 1848-1948. He emphasizes the great role of the monarchy 
in each phase of development under the Statuto Albertino. After a rapid 
review of the institutional question and of the period of the Constituent 
Assembly he presents, with some overlapping on the other chapters, a 
survey of the leading features of the present constitution. There are a 
few careless errors: the Statuto was issued March 4th, not March 14th, 
1848 (p. 1); it consisted of 84 articles, not 30 (p. 2); Mussolini was re- 
moved July 25th, not June 25th, 1943 (p. 7). 
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Emilio Crosa in chapters II and III discusses the general character- 
istics of the new constitution and its political principles. In chapters IV 
and V Paolo Greco treats respectively the economic concepts and the 
ethico-social principles embodied in the constitution as aspirations and 
norms. The heart of the work is chapter VI by Pierandrei who describes 
the structure of the central government. Professor Bodda’s chapter VII 
concerns the organs of local government: regions, provinces, and com- 
munes. 

Chapter VIII by Bertola presents an interesting argument regarding 
“The State, the Catholic Church and the other Religious Confessions.” 
Treating article 7 (which re-affirms the Lateran Pacts without “constitu- 
tionalizing” them) along with the other articles which guarantee indi- 
vidual liberty, he concludes (p. 221): “The application of the funda- 
mental principles of the liberty and equality of citizens in the exercise 
of their religious life, individual and collective, thus finds its full develop- 
ment in the constitution of the Italian republic.” He makes no mention 
of article 5 of the re-affirmed Concordat of 1929 which excludes apostate 
priests from teaching and from official contact with the public. Arturo 
Carlo Jemolo (Chiesa e Stato in Italia negli ultimi cento anni [Einaudi, 
1949], pp. 714-34) reaches very different conclusions in regard to the 
same problem. 

The concluding chapter by Tomaso Perassi discusses the Italian state 
in the international community. The book as a whole should prove very 
useful to those who read French but not Italian. 


Alexandria, Virginia. Howarp McGaw Smytu. 


India Since Partition. By ANDREW MELLor. (New York: Frederick A. 
Praegar, Inc. 1951. Pp. viii, 156. $2.50.) 


It is now apparent that the political development of independent 
India has proceeded to a point where new frames of reference and fresh 
evaluations of Indian problems are required. The familiar Gandhian 
Swaraj point of departure became historical with the June 3, 1947 transfer 
agreement. The dust of the partition and integration struggles has now 
settled sufficiently to permit the outlines of the new political structures 
to emerge. While it is too early to expect a definitive study, India Since 
Partition presents a concise summary of the transition period and provides 
a tentative estimate of the new government. 

Mr. Mellor writes as correspondent of the London Daily Herald. Part 
of his material is derived from direct observation and personal interview. 
Unlike some journalists in the Indian area, however, he has not suc- 
cumbed to the temptation to dramatize or slant his analysis to suit personal 
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prejudices or preconceptions. His first hand picture of the bloody Punjab 
partition riots is temperate yet revealing. And this reviewer, having been 
in central Madras State at the time, can testify to his careful handling 
of the Hyderabad civil war crisis—despite the welter of confusing testi- 
mony on all sides. 

His conclusions stress the threat to India’s internal viability of the 
transfer of the rich agricultural areas of East Bengal and the Indus Valley 
to Pakistan. The continued mounting of population figures has further 
increased the pressure on food supply. India’s large war-created sterling 
balance in Britain is being drained at an alarming rate to meet internal 
needs and there is little prospect of improvement so long as the govern- 
ment maintains large military forces in Kashmir. The author indicates 
that India’s immediate problems of external security flow directly or in- 
directly from the continued tension with Pakistan. 

Certain limitations of the work may be noted here. All of the general 
topics such as “Hyderabad and Integration” and “The Constitution” have 
been covered more thoroughly in Indian sources. While comparison is 
made between British and Indian Parliaments, the relationships of the 
President and Prime Minister under the 1949 Constitution are not clari- 
fied. One receives the impression that there has been a too literal reading 
of the provisions of article 53 so as to impute to the President powers 
comparable to those of the American chief executive—without assessing 
the decisive factor of ministerial advice. In the opening chapter there are 
some careless inaccuracies in the comments on caste and religion. Although 
liberal use has been made of newspapers and of Indian and British 
government documents, the work is entirely without footnote citations. 
However, reference to many sources is made in the text and these can 
usually be identified in the appended bibliography. It is unfortunate that 
in the discussion of internal economic and social problems this book was 
just a little too early to make use of the new 1951 census reports. 

What is fortunate, however, particularly for the American reader, is 
that we have here a Western observer who has succeeded in depicting the 
events and issues of the Indian post-war years with detachment and 


insight. 
8 D. MACKENZIE BROWN. 


University of California, Santa Barbara College. 


Governments in Modern Society. By G. Lowe Fietp. (New York: Mc- 
Graw-Hill Book Company, Inc. 1951. First Edition. Pp. x, 554. $4.50.) 


Professor Field gives a clear, precise picture of various political forms 
used by governments in modern society. He has tried to give a functional 
analysis of the various systems of government, their divisions, and the 
ideologies that have contributed to the numerous variations of our com- 
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plex society—the community of nations. By comparison and contrast, he 
shows the development of each of his topics under the various political 
ideologies by which nations throughout the world are governed, rather 
than following the traditional method of examining the structural growth 
of each government separately; thus he makes an important and unique 
contribution to the study of comparative government. This functional 
and topical form of organization brings each subject in proper focus, 
enabling one to draw conclusions on the immediate objective without 
having to search out such information from each government analysis. 

In the reviewer’s opinion, however, Professor Field has not been 
consistent throughout. In discussing ideologies, he deals in philosophical 
absolutes. In particular, he treats liberal democracies in ideological rather 
than functional terms. This is only in part corrected by the realism of 
his discussions of pressure politics and revolution. Moreover, some may 
feel that even on the ideological level the author’s discussion of liberalism 
errs through his preoccupation with economic problems. 

Inconsistencies of treatment result in part from the fact that the 
book is too ambitious in scope. Perforce the author has oversimplified 
and dogmatized. Nevertheless the book is not only an innovation, but a 
distinct contribution in the field of comparative government. It will make 
an admirable text—mature, challenging, and informative. 


Sisko Seve Colleae. Hopert P. Sturm. 


Demokratie oder Anarchie? By F. A. Hermens. (Frankfurt: Wolfgang 
Metzner Verlag. 1951. Pp. xx, 412. DM. 8.—.) 


This is the German version of “Democracy or Anarchy” (The Review 
of Politics, University of Notre Dame, 1941). The book has been thorough- 
ly revised. Four chapters, dealing with conditions in the United States 
and post-war developments in Germany, France and Italy have been 
added. Alfred Weber of Heidelberg contributed a preface and Carl 
Friedrich of Harvard an introduction. 

As in other writings, Hermens attacks the election system based on 
proportional representation. The first part of his book is theoretical 
and presents the main thesis: The function of elections in a democracy is 
not proportional representation of public opinion but the establishment 
of a stable majority; enabling the government to carry on its administration. 
Proportional representation causes “fragmentation” rather than integration 
of a nation. The proper technique is election according to the majority 
principle as in the United States and Great Britain. Proportional rep- 
resentation leads to a multiple party system with no clear majority. This 
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forces the government to rely on unstable coalitions which cannot be 
kept together. The result is crisis after crisis, finally causing the collapse 
of democracy and the establishment of totalitarian governments. 

The second part furnishes the empirical evidence for the author’s 
thesis. Hermens first shows that the majority system in Great Britain 
and pre-war France protected and saved democracy while proportional 
representation was responsible for the rise of fascist governments in Ger- 
many, Italy and Austria, caused a serious crisis in Belgium and created 
unsatisfactory conditions in Eire. He also shows that Switzerland, Holland, 
the Scandinavian countries, and Finland were able to protect democracy 
despite proportional representation but have had to cope with considerable 
difficulties. 

Hermens assembles an imposing array of figures, traces the political 
events in a carefully documented historical description and analyzes the 
impact of proportional representation. Both the data and their analysis 
conclusively support his thesis. 

It is true that the author occasionally overstates his case. There are 
also some slight inaccuracies. Proportional representation alone does not 
account for the political folly of many European countries. Multiple 
parties existed in France before World War II and the majority system 
was unable to prevent repeated crises. In Austria proportional representa- 
tion actually decreased the number of parties. 

These are only minor defects which in no way impair the soundness 
of the thesis or the high scientific standards of the book. Nor should 
they detract from the importance of the topic, which stresses one of the 
greatest dangers threatening the democracies of Europe and, therefore, 
the future of Western civilization. For a quarter of a century Hermens 
has been a lone, courageous but, alas, unsuccessful fighter against a 
vicious election system. That the warnings of a scientist remain unheeded 
although he presents conclusive, incontrovertible proof of his theory is a 
sad illustration of the fact that social science is unable to influence actions 
directed by uninformed professional politicians and backed by the still less 
informed masses. 

There is no hope that this situation will change. Hermens tried 
to influence political leaders and so concentrated on a factual discussion. 
It is hoped that he may elaborate on the first part of his treatise and 
write a complete theory of the mechanics of democratic government. 
However, the book under review is so excellent and its topic of such great 
importance that it deserves more than just an acknowledgment. Without 
understanding Hermens’ thesis no real insight into the political history 


of Europe since 1918 can be won. — fn 


Springfield College. 
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Modern Social Legislation. By STEFAN A. RIESENFELD in collaboration with 
RicHarp C. MAxweELt. (Brooklyn: The Foundation Press, Inc. 1950. 
Pp. xxviii, 911. $8.50.) 


Professor Riesenfeld (University of Minnesota) has collaborated with 
Professor Maxwell (University of Texas) to produce a highly stimulating 
and excellently organized casebook. Although it is primarily intended to 
be used by law students, the authors hope it will serve to acquaint those 
engaged in industrial relations, political science, public administration, and 
social work with the evolution and status of social legislation. The wealth 
of materials is such that this hope should be realized. 

The materials consist of statutes, administrative reports, regulations, 
rulings and interpretations, legislative hearings, judicial decisions and 
elaborate comments and digests by the authors. Perhaps the book is 
overweighted in favor of the decisions, but the comments serve to give 
background information and outline present-day trends. 

In the opinion of the authors, the study of modern social legislation 
should be concentrated on programs “which are designed to assure any 
member of society of the means to obtain, without unreasonable effort, 
all material items, such as food, clothing, shelter and medical services, 
necessary for a decent minimum standard of living.” This seems to be 
the traditional view and may be too narrow. Accordingly, legislation affect- 
ing public health, education, juvenile delinquency, rehabilitation of crimi- 
nals, etc., is excluded. 

The main emphasis is on the operational aspects. The book is divided 
into two main classifications: first, legislative prevention of, and second, 
legislative intervention in, substandard conditions. In the former, there 
is a detailed consideration of old-age and survivors insurance, workmen’s 
compensation, non-industrial disability and medical care insurance, un- 
employment insurance, the fair labor standards act and other wage and 
hour legislation, and full employment. In the latter, public assistance in 
case of need, including social security, and public housing and land 
redevelopment are treated. 

The above recital shows the enormous breadth of the book, and its 
pioneering nature. The bibliographies alone are worth the price of the 
book; and the scholarship is impeccable. The materials on workmen’s 
compensation are probably too extensive for this type of book, as the 
detailed discussion of coverage, benefits and administration might better 
be left to other texts for those more particularly concerned with such 
problems. The chapter on the Full Employment Act of 1946 is too frag- 
mentary and fails to reveal what impact, if any, the act has had in 
meeting the issues swirling around employment. The inclusion of excerpts 
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from some of the reports of the Council of Economic Advisers would 
assist in showing the operation of the Council. The short paragraph on 
fair employment practices legislation is hardly adequate. These cavils 
cannot however minimize the extraordinary accomplishment of this book. 


San Francisco, California. Feix F. Stumpr. 


Administrative Law. By KENNETH CuLP Davis. (St. Paul: West Publishing 
Co. 1951. Pp. xvi, 1024. $8.00.) 


Not only the teacher of public law but every political scientist should 
find this book invaluable. The tangled and incoherent field of administra- 
tive law is here presented in an orderly manner. This order is not a func- 
tion of the decisions, which abound in confusion, nor yet of the author’s 
own principles, for he is a determined foe of conceptual jurisprudence. 
It results from the penetrating analysis to which the author subjects the 
decisions and the skill with which he mobilizes them. 

The general viewpoint is altogether familiar. The administrative 
process, in the fields in which it has been employed, is a superior instru- 
ment for purposes of government. Judgments and criticisms of admin- 
istrative action should be in terms of immediate problems, rather than 
general principles; efficiency is the goal rather than “pretty symmetry.” 
Accordingly, the author disapproves of the Report of the President’s Com- 
mittee on Administrative Management. Messrs. Brownlow, Merriam, and 
Gulick remain in ignoble anonymity, while praise is lavished upon the 
Attorney General’s Committee on Administrative Procedure: “A com- 
mittee of distinguished practitioners, judges and professors was appointed, 
which set about its task in scholarly fashion.” 

The constitution was originally intended to establish certain manda- 
tory procedures in governmental action; but the separation of powers, jury 
trial, and judicial power have largely been eroded away. As the author 
puts it, “The abstract and faulty philosophies of former centuries have 
yielded to modern experience.” One who believes that there was some 
political sagacity in the original plan may hope that the author is pre- 
mature in announcing the demise of such cases as Crowell v. Benson and 
Carter v. Carter Coal Co. If Crowell v. Benson goes, can Ng Fung Ho v. 
White be far behind? 

The topics discussed are those which have occupied the courts in 
recent years in the review of the proceedings of administrative tribunals. 
“The law of public officers” has nearly dropped out of administrative law. 
It is regrettable that the author gives little attention to the selective 
service and court martial cases which reached the lower courts during 
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the recent war. These offer spectacular illustrations of the value of close 
judicial scrutiny of the actions of extraordinary tribunals. 

One of the most valuable features of the book is the informed and 
judicious comment on administrative organization and procedure. The 
book is distinguished by very broad compass, thorough research, and acute 
analysis. In rejecting all conceptual orientation, and even the support of 
general principles, it is a faithful guide to the law which is fitfully 
emerging from the decisions. 


University of Utah. 


Francis D. WorMuUTH. 


Due Process of Law, 1932-1949: The Supreme Court’s Use of a Consti- 
tutional Tool. By Vircinia Woop. (Baton Rouge: Louisiana State 
University Press. 1951. Pp. ix, 436. $6.00.) 


The idea of a natural or higher law operating as a check on the 
activities of government is one that has held special appeal for individuals 
or groups who have found governmental actions adverse to their interests. 
In the United States, persons and pressure groups defeated in the legis- 
lature have still the right, limited in greater or less degree to be sure, to 
measure the action of the legislature against the constitution, state or 
national as the case may be. The process of testing is, in many instances, 
but a recourse to higher or natural law concepts; for the measuring stick 
of constitutional validity is often that difficult, tenuous, and yet magical 
phrase, “due process of law.” In its origins the due process clause was 
susceptible of some exactness of meaning, for the initial intent was 
primarily procedural. But American courts of the late nineteenth century 
read into the procedurally-oriented words the substantive yearnings for 
higher law protections. A judicial tool, to be utilized and varied with the 
legal, social, economic, and political philosophies of judges, had been 
created. 

Miss Virginia Wood has given us her version of the use of that tool 
by twenty-one Justices of the United States Supreme Court during the 
critical years 1932-1949. The work traces for these years due process of 
law as applied in relation to the First Amendment, socio-economic legis- 
lation, criminal proceedings in state and federal courts, administrative 
actions, and taxation. As such the volume is really five books in one, for 
due process in respect to any one of these topics, even during the limited 
span of years covered, would be a considerable undertaking. Miss Wood’s 
contribution is a significant one in many ways; certainly it will be read 
with benefit by those whose major interest is the field of American consti- 
tutional law as well as by those who are not specialists. 
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Neither the approach nor the summaries and conclusions are particu- 
larly original or novel. Miss Wood has, however, performed the useful 
task of setting down and discussing the important cases and tracing through 
them the major developments of the period. She is at her best in the 
discussions, though she occasionally gives too much space to cases of minor 
consequence. Less satisfaction was felt with the portions of the book 
which are devoted to summary and conclusions. These materials are not 
up to the standard maintained in the analysis of the cases themselves. 

The reviewer would single out for special emphasis and commendation 
the first chapter which deals with due process and the First Amendment. 
One gets the impression that this is the area which really interests Miss 
Wood, so well does she write and so shrewd are her case commentaries; 
obviously she gave a great deal of time and thought to this section. 
It is unfortunate that her volume ends before the decisions of the federal 
courts in Dennis et al. v. United States. The opinions of Chief Justice 
Vinson, Justices Jackson, Frankfurter, Black, and Douglas of the Supreme 
Court and of the eminent Judge Learned Hand of the Second Court of 
Appeals constitute a notable chapter in the story of the First Amendment. 

The question might be raised as to why, in discussing due process 
and criminal procedure, Miss Wood did not consider the effect of denials 
of certiorari, especially to state courts. The whole relationship of state 
to federal courts—an intimate part of the issue of the inclusiveness of 
the Fourteenth Amendment — is most dramatically illustrated in the 
taking or refusal of certiorari. 

To the reviewer, the least satisfactory chapter is the one on due 
process and taxation. The subject of taxation had to be treated, of course. 
Yet one gets the impression the topic was not approached with the same 
enthusiasm evidenced elsewhere in the work. Certainly Miss Wood's 
task was not a simple one at this point, for her raw materials have been 
so jumbled by the Court that specialists in tax law have on occasion 
retreated in confusion. 

The book is dedicated to Professor Robert S. Rankin of Duke Uni- 
versity. Professor Rankin can take pride in the achievement of Miss Wood. 


The University of Florida. Eanest R. Bartley. 


Congress: Its Contemporary Role. By Ernest S. GrirFirH. (New York: 
New York University Press. 1951. Pp. vii, 193. $3.50.) 


Ernest Griffith has been director of the Legislative Reference Service 
of the Library of Congress since 1940. On the basis of his close association 
he has written a defense of and an apology for Congress. He labels Con- 
gress “the world’s best hope of representative government.” In fifteen 
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short chapters, there are brief discussions of its constitutional position, its 
internal organization, executive-legislative relations, the appropriations 
process, pressure groups, party government, Congress and localism, and 
related topics. 

The author is frankly out to defend Congress against familiar criticism 
and particularly to state the case against party responsibility and party 
government. While the reader will note occasional insights into Congres- 
sional behavior and American politics, he is more apt to be impressed by 
the author’s uncanny ability to avoid the more significant matters. Senior- 
ity is all but ignored. Nonpartisanship and bipartisanship are identified 
with independence of thought, detached judgment, and adjustment of 
group conflicts, while party discipline is said to destroy independence, 
intensify group conflict, and erode local political interests. The author 
holds the staffs of Congress to constitute a “ ‘thirdforce’ of experts, usually 
designed as a corrective to the bias of the special interests and to any 
shortcomings in the substantive recommendations of the executive” (p. 73). 

The author’s stated views on policy are not irrelevant to his denun- 
ciation of party responsibility and praise for bipartisanship and non- 
partisanship. Apparently “the insistence on the part of certain of our 
officials that Chiang Kai-shek must be superseded” was a great mistake 
of policy (p. 69). Congress is complimented for recognizing, before the 
executive branch did, “the irreconcilable nature of the conflict of civil- 
izations”; for forcing “the purges of communists and fellow travelers”; 
and for analyzing “correctly the nature of Chinese communism” (pp. 92- 
93). In the area of international policy, he speaks approvingly of such 
objectives as arresting socialist trends and the strengthening of private 
enterprise in Europe. 

The book is marred by unsupported generalizations and judgments. 
The author states that Congress’ sense of responsibility in foreign affairs 
is “overriding”; he finds “remarkable evidence of its current sense of 
responsibility and maturity” (p. 89); he sees in domestic policy “a rising 
articulateness and discrimination on the part of the electorate” (p. 87); 
and he thinks that “it could probably be demonstrated that Congress is 
today at an all-time high in the ability and sense of public service and 
integrity of its members” (p. 178). This reviewer demurs. 

The most interesting feature of the book is its concept of representative 
government. “Congress,” says Griffith, “has a right to be judged by its 
end result, more than by the seemingly less happy aspects of politics which 
attend the process of attaining that end result” (p. 117). This is apparent- 
ly the so-called pragmatic or realistic view which tends to justify means in 
terms of the ends achieved. However, the democratic theory of the state 
guarantees no results. It merely insists upon democratic methods and pro- 
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cedures as best calculated to produce the results desired by the majority 
of the people. Good government, in other words, is not a satisfactory 
substitute for self-government. 

The concept of American politics which rationalizes the anti-party 
government position of the author has gained many adherents. Modern 
industrial society is characterized as highly specialized and differentiated 
and consequently “dispersive.” In such a society, the state is likewise 
said to be “dispersive.” According to Griffith, the task of statecraft is 
“how to adjust the intergroup conflicts and how to integrate group action 
into an over-all program in the common interest . . . without destroying 
or curbing unduly both the individual and group drive and spontaneity 
which are the very lifeblood of our dynamic economy” (p. 107). Integra- 
tion and adjustment can be achieved by Congress because of the “genius 
of our Constitution,” which provides for “government by consensus based 
on doing together the things on which there is unity but allowing for 
diversity in other matters” (p. 147). This government by consensus, 
which Griffith derives superficially from Calhoun’s doctrine of the con- 
current majority, is called “operative pluralism” and a “major pillar 
and expression of the democratic way” (p. 147). 

“Government by common consent,” which means the making of 
key political decisions only after all major interest groups agree, may pro- 
vide stability from the point of view of the conservative who hopes to 
delay if not obstruct change: but from a more liberal standpoint it is 
mere rationalization for minority control. Perhaps it is time someone 
suggested that those who advocate party responsibility tend to be advocates 
of forward-looking changes in public policy which can be achieved only 
if the political majority actually secures control of the government. 
Conversely, the opponents of party responsibility tend to resist such 
policy changes and find that the going congressional system can be a 
powerful vehicle of resistance. Those who agree with Griffith may find 
his book comforting. Those who, like this reviewer, disagree, are more 


apt to find it outrageous. a 


Princeton University. 


Addresses Upon the American Road, 1948-1950. By Hersert Hoover. 
(Stanford, California: Stanford University Press. 1951. Pp. xi, 221. 
$3.50.) 


This volume is a continuation of a previous collection of Hoover ad- 
dresses similarly entitled and covering the years 1945 to 1948. The title 
of the present volume is slightly misleading. The “addresses,” stated by 
the publishers to include a two-year period “since the Autumn of 1948,” 
actually comprise forty-eight speeches, articles, letters, memoranda, and 
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remarks covering a three-year period, beginning with a policy statement 
and a memorandum with respect to the Hoover Commission, both dated 
October 20, 1947, and ending with a radio address of December 20, 1950. 
These are not arranged chronologically throughout, but are classified into 
five parts, dealing with Domestic Policies and Economies, Foreign Policies, 
Reorganization of the Government, Scientific—Educational—Social, and 
Our National Policies in This Crisis. 

The volume is presumably a complete collection of Mr. Hoover’s 
public utterances during the three years indicated, including, for example, 
remarks before the Advertising Clubs of New York City, telephoned 
remarks to Wilmington College on the Uncommon Man, a recording for 
Joe DiMaggio’s weekly radio program, a message to the Kickoff Luncheon 
of the Salvation Army, and a speech at the 1949 Football-Coach-of-the- 
Year Dinner. However, most of the items deal with problems of domestic 
or foreign policy, and set forth Mr. Hoover’s views on a variety of ques- 
tions, such as debts, deficits, and taxes (to which he is opposed); social 
security (which he thinks should be put on a pay-as-you-go basis, its 
benefits increased, and its cost reduced); federal aid for education (which 
he fears will promote a federal bureaucracy and which he would provide 
only for the so-called “backward states”); and representative government 
(which he favors and would promote through a two-party system re- 
oriented to the right and left). 

Most students of government, whatever may be their opinions about 
his Presidency, would probably agree that Mr. Hoover gave distinguished 
service as chairman of the commission that rightly bears his name. His 
enthusiasm for efficiency in government and his passion for reduced costs 
made him a vigorous, exacting, and yet tactful leader of this latest move 
for reorganization, the results of which are not yet clearly evident. It is 
both natural and commendable that special attention should be given in 
this volume to that subject, even though much of the material is to be 
found elsewhere, in the reports of the Hoover Commission itself, in con- 
gressional committee hearings, and in other published sources. Of major 
importance are Mr. Hoover’s views on various aspects of foreign policy. 
These are to be found especially in his address at the dedication of the 
William Allen White Memorial on July 11, 1950, and in his broadcasts 
of October 19 and December 20, 1950. These are notable contributions to 
the great debate over foreign policy, although they may not evoke the 
same admiration that is accorded Mr. Hoover for his work on governmental 
reorganization. In this area Mr. Hoover’s proposals seem the most foggy, 
the least consistent, and highly partisan. It is in these addresses that Mr. 
Hoover develops his theory of “Gibraltarism” for the Western Hemisphere, 
modified, as the St. Louis Post-Dispatch recently put it, “to the extent that 
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he now admits we have some security interests outside the Western 
Hemisphere. But he still closes his eyes to the consequences of those 
interests. Basically, his philosophy is that those interests should be de- 
fended, but preferably by somebody else? How much security for the 
United States is there in that?” Furthermore, these are essentially the views 
and policies that prevailed during the period between the two wars, for 
which Mr. Hoover must bear a large measure of responsibility, and which 
were so thoroughly repudiated that it is difficult to accept his judgment 
now. Nevertheless, his experience in private life and in public service, 
his honesty and integrity, entitle him to a hearing, and the Stanford 
University Press should be complimented on bringing out these collections 


of Mr. Hoover’s views. 
CLARENCE A. BERDAHL. 


University of Illinois. 


The American Problem of Government. By CHEsTER C. Maxey. (New 
York: Appleton-Century-Crofts, Inc. 1949. Fifth Edition. Pp. ix, 651. 
$4.25.) 


The distinguishing and distinguishable feature of Professor Maxey’s text 
on American government is the section on political fundamentals—a 102 
page introduction to politics. As in earlier editions, this treatise is clear, 
concise, accurate and couched in terms understandable to the freshman 
or sophomore student. From this first part, the author proceeds to treat 
American government in terms of political fundamentals, mechanisms, 
processes and problems. The book contains as much subject matter as can 
reasonably be taught in a one semester course. This is an excellent text 
in subject matter, organization and style; and each chapter concludes with 
an adequate bibliography. There are thirteen charts depicting structures 
from the parliamentary type of government to the staff-and-line organ- 
ization of the Department of Agriculture. 

Naturally, one can always differ on emphasis; this reviewer takes 
respectful exception to Professor Maxey’s treatment of the separation of 
powers and political parties in the American system of government. No- 
where is the inter-relationship of these two institutions clearly set forth. 
Ought not students to be told that parties are the fundamental institutions 
in democratic politics; that the separation of powers would have destroyed 
our Constitution had not Hamilton and Jefferson both organized political 
parties which provided just enough unity to pull the system through; 
that Bryce, Wilson, Elliott and many other distinguished political scien- 
tists have concluded that separation of powers is illogical and is rapidly 
becoming inadequate if not genuinely dangerous; that the irresponsibility 
of our political parties stems in large part from the same constitutional 
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principle of separation of powers; and that freedom is generated in the 
competition between political parties and is not a result of our three- 
headed monster? ‘ Moreover, responsible parties in a democratic society 
do not tend to pull far apart, and take extreme, uncompromising positions 
(p. 393) as is clearly demonstrated in the recent British elections. One 
suspects that liberals and conservatives can be rather clearly divided into 
opposing parties without scuttling the ship of state. 

This reviewer does not mean to sound dogmatic but limitations of 
space prevent adequate explanation and substantiation. He is worried, 
however, about the gaping inadequacies of our governmental system and 
he defines political democracy as the right and ability of a majority 
(limited if necessary) of the people to choose their own rulers and to 
hold those rulers responsible for their acts. Our constitutional structure 
and irresponsible parties have weathered many a violent storm; perhaps 
we can continue to muddle through with our ox-cart institutions. Survival 
and democracy may be at stake, however, and one can earnestly desire 


both. Howarp J. McMurray. 


University of New Mexico. 


Let’s Look at the Record. By THomas R. Amie. (Madison, Wisconsin: 
Capital City Press. 1950. Pp. 612. $10.00.) 


This volume is a compilation of over six hundred key roll-call votes 
in the United States Congress during 1929-1950. It concentrates on the 
most important kinds of measures, including taxation, foreign policy and 
national defense, farm policy, labor legislation, civil liberties, and public 
power. It includes votes under these headings of all current and recent 
members of the House and the Senate. In sheer coverage alone it is both 
impressive and immensely useful. 

The author served as a member of Congress from 1931 to 1933 and 
from 1935 to 1939. He was nominated by President Roosevelt to the 
Interstate Commerce Commission but the conservative opposition was so 
intense, culminating in an “economic heresy trial,” that the nomination 
was withdrawn. In 1942 Mr. Amlie wrote the special supplement to the 
New Republic that included a digest of congressional voting records. The 
present compilation follows this now-familiar plan, awarding plus grades 
for “liberal” votes and minus grades for “conservative.” It presents in 
compact form the digests that have been made by the New Republic, 
Americans for Democratic Action, and other publications and groups, but 
is far more comprehensive. Mr. Amlie is a liberal and makes clear 
that he is judging the votes from that perspective. His liberalism usually 
supports the positions taken by the Roosevelt and Truman administrations 
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on the measures tabulated; this enhances the value of the book for the 
political scientist who wishes to compare congressional with administration 
positions. 

The twenty years which this compilation covers were years of ferment, 
protest, and change in American economic, social, and political life. They 
were years of new ideas and new beginnings in American government. 
Many of the hundreds of roll calls listed in these pages reflect this spirit. 
But many do not. Reading these roll-call votes one remarks the’ strong 
conservative bias in Congress. “Fully 75 per cent of the American people 
would identify themselves as being to the left of the line that separates 
liberals from conservatives in the United States Congress,” says Mr. Amlie 
in one of the many informed commentaries that grace the book. Whether 
one accepts this figure or not, these voting records cast some doubt on 
the notion that the great number of congressmen ordinarily act as a sort 
of balance wheel, thwarting the efforts of minorities to put across special- 
interest legislation or to obstruct action by the majority. 


Williams College. James MacGrecor Burns. 


Public Relations and American Democracy. By J. A. R. Pimcott. (Prince- 
ton: Princeton University Press. 1951. Pp. xi, 265. $4.00.) 


For many years the profession of public relations has seemed to be 
lifting itself by its verbal bootstraps to higher and higher levels of compe- 
tence and authority. To those who still believe that the process can be 
continued indefinitely this brief and excellent book by J. A. R. Pimlott will 
be a gentle, but firm, disappointment. 

The author first pictures the profession, not as the apologists or 
critics might sketch it, but as it is in actual practice. This is followed 
by an examination and explanation of the critical attitude of outsiders 
toward the public relations activities of the federal government with case 
studies of its information and propaganda services. In the final section the 
profession is examined with an eye to pointing out some of its good and 
bad points, and justifying its place in our social spectrum. 

Perhaps the most surprising question the author raises, and leaves 
unanswered, is whether or not public relations can actually influence 
public opinion. There is a real doubt that public relations personnel have 
done anything more than claim credit for the apparent favorable shifts 
in public opinion, and ignored those changes which ran counter to their 
objectives. The repeated Roosevelt victories and the failure of the National 
Association of Manufacturers campaigns are examples of the latter ten- 
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dency. The notion that the collective public personality is malleable finds 
little confirmation in research. This does not, however, prevent it from 
being one of those myths within the public relations profession. 

Pimlott is deeply interested in steps that would systematize the 
profession. Basically his recommendations call for a long overdue ap- 
proach of scientific detachment. Public relations experts have done little 
in scientifically measuring the results of their work and have made 
little use of past research in the field. 

The author also attempts to differentiate between propaganda, adver- 
tising, and public relations and to draw some standards for each category. 
Here there are difficulties, which, however, are not Pimlott’s. Normative 
and ethical judgments are always difficult and irksome. In a field in 
which the platitude is the accepted currency the chaos is so great that it 
does not readily submit to systematic normative study. Within this context 
the author has done a notable job. 

The complexity of modern society, the emergence of gigantic bureauc- 
racies in government, business, and labor, and the technical efficiency 
of modern communication have all raised serious problems of information 
and communication. This small book may do much to illuminate the dark 


areas of the field. Tutty E. Warren. 


Los Angeles State College. 


Introduction to Political Science. By JosepH S. RouceK and Georce B. 
De Huszar and Associates. (New York: Thomas Y. Crowell Com- 
pany. 1950. Pp. xiv, 696. $4.75.) 


This book seeks, inadequately, to present materials for a basic course 
in political science. Part I is devoted to the discussion of political theory. 
I feel that further consideration should have been given to relating the 
state to other major social and economic institutions. The subject of 
government should have been included under the treatment of the state. 
Part II considers legal framework and Part III types and branches of 
government. Types of government might better have been incorporated 
under the topic of political theory. The fourth division, dealing with 
political forces, is a valuable part of the book. The subject of political 
parties is properly considered as one of a number of political forces. Part V 
discusses international relations, highly profitable materials for study being 
contained therein. 

Governments today are faced with a multitude of economic and social 
problems, which constitute an important phase of political thinking. This 
important area comprising such topics as government finance, government 
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and business, government and labor, government and agriculture, govern- 
ment and the consumer, and social security legislation was omitted from 
consideration. 

Although the book has considerable merit as a supplementary text, 
I do not feel that it is sufficiently well organized and thorough to be used 
as a basic text in the principles of political science. 


New Mexico Western College. ArTHUR L. Bacu. 


The Tenney Committee: Legislative Investigation of Subversive Activities 
in California. By Epwarp L. Barrett, Jr. (Ithaca: Cornell University 
Press. 1951. Pp. xi, 400. $5.00.) 


This, like other volumes of the Cornell Studies in Civil Liberty, is 
an important book. The author is admirably suited to make the study 
both by temperament and training. 

The history of California’s anti-subversive crusade is accurately and 
interestingly written. It centers around State Senator Jack B. Tenney, 
who was chairman and dominant figure of the committee throughout 
the period covered by the book. The discerning reader would like to 
know more of the antecedents of the man, but he must be content with 
scattered hints about Tenney’s shift from the extreme left to the far 
right in an astonishingly short space of time. 

Logically organized, the book first discusses the committee’s beginning, 
its personnel and organization, its hearings, and its reports. This provides 
a valuable check list and chronicle, but only begins the necessary critical 
analysis. 

The next group of chapters is concerned with actual facets of the 
investigation: Japanese, “zoot-suit” riots, schools, and local politics. Bar- 
rett’s account makes it clear that the committee drew its conclusions on 
the Japanese and “zoot” matters on the basis of inadequate information. 

The use of what Barrett calls “association evidence” is well illustrated 
in the schools investigations. A wartime adult educational center, pat- 
terned after the Workers Educational Association of Great Britain, was 
thoroughly smeared as “Communist dominated” after one or two Com- 
munists were identified on a board of fourteen. The State University 
came in for repeated attacks by Tenney and his committee because of its 
alleged association with subversive individuals. The University also was 
blamed for outside activities of staff members, students, and even the off- 
campus YMCA and YWCA. A vicious attack was made on two teachers 
in a Los Angeles high school and the teaching of family relations in a 
northern California high school was curbed by identifying sex with com- 
munism. 

















BOOK REVIEWS 181 


The case studies in the chapter entitled “Playwright, Actress, and 
Judge” are interesting, but scarcely typical. Emmet Lavery, Florence 
Eldridge March, and Leon R. Yankwich were among the handful of wit- 
nesses who were allowed to testify at length and whose prestige and 
glibness placed them on a plane of equality with the committee. It 
might have been more revealing to have reproduced the testimony of less 
eminent people and then to have traced how the smear subsequently 
affected them. 

In “The Ineradicable Stain” Barrett traces the efforts of two organ- 
izations to refute charges made against them by the committee. The most 
striking thing about the chapter on the press is the uncommonly favorable 
treatment accorded the committee by most of the newspapers of the state. 
The committee’s legislative program never materialized in the form of 
important law, but one of its 1949 bills was the direct cause of the “loyalty 
oath” imposed by the Regents on the employees of the. University of 
California. It was in the same session of the Legislature that a combination 
of forces impelled Tenney to leave the committee chairmanship. 

The concluding chapter contains a number of good suggestions, but 
they are not forcefully presented. The committee recklessly “smeared” 
many good Americans with the spray gun of association evidence. Only 
when Legislatures impose standards of fair procedure upon committees and 
when they are manned by members devoted to such principles can we 
be certain that the Tenney Committee and its successors will not do more 
harm than good. Barrett concludes: “And, paradoxically, the power and 
influence of the Communists can be increased by legislative investigations 
that confuse the communist and noncommunist left and attribute to the 

a ” 
Communists all movements for reform. — 


University of California at Los Angeles. 


Governmental Administration. By James C. CHARLESWORTH. (New York: 
Harper and Bros. 1951. Pp. x, 713. $6.00.) 


This volume is the third major text to appear, new or in revised form, 
within months. As such it has closer kinship to Grave’s Public Admin- 
istration (1950) than to the work by Simon, Smithburg, and Thompson, 
Public Administration (1950). The author states in his preface: “My 
purpose in writing this book was to capture in words the extensive new 
developments . . : and to combine these . . . with the subjects carried in 
conventional treatments.” The treatment of the conventional outweighs 


in value the treatment of that viewed as “new,” at least to this reviewer. 
The “new developments” in the psycho-sociological approach emphasized 
by Simon and associates, and the enormous emerging “human relations 
in administration” literature, are not conspicuous. Some might argue 
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that were judgment made from the standpoint of theoretical essays noticed 
in the Public Administration Review, the so-called “new” in the Charles- 
worth work is actually a re-invigorated treatment of the conventional 
materials. However, this re-invigoration is significant, particularly as it 
is drawn from experience, and from the practical and theoretical literature 
of politics and public law. 

Professor Charlesworth’s testament on how to administer, as reported 
from his own experience, is the principal merit of the work. The arrange- 
ment of chapters on “Legislative, Judicial, and Popular Controls over 
Administration” before materials on organization, finance, operations, per- 
sonnel and methods will be welcomed by those who view administration 
as a field not-to-be-separated from political science and government. The 
absence of a chapter on licensing will be noted. The author’s position is 
that contrary to much informed opinion, “licensure” is not a method, 
“it is merely a record or documentation of a method . . . an adjunct of 
inspection” (p. 594). Similarly, orders, rules, and adjudication do not 
receive separate chapters. Separation “is a lawyer’s approach” and “is 
of little help to an administrator” (p. 630). Accordingly, administrator 
Charlesworth groups them in a single chapter on “Adjustment”—described 
(and some will cry here, again, “elementary, my dear Watson,” i.e. 
Charlesworth) as “a new administrative term [which] relates to the 
various processes by which the broadly-stated objectives of the legislative 
branch are translated into practice” (p. 630). 


University of Utah. G. Homer DurHam. 


The Licensing of Radio Services in the United States, 1927 to 1947. A 
Study in Administrative Formulation of Policy. By Murray EDELMAN. 
(Urbana: The University of Illinois Press. 1950. Pp. xi, 229. $3.00 
cloth; $2.00 paper.) ; 


A reviewer, I think, should explain why he has delayed more than 
a year in analyzing an excellent work. And, before going further, it should 
be stated that Edelman’s book is thoroughly competent and quite stimulat- 
ing. I agree with Elmer E. Smead’s appraisal (appearing promptly in the 
December, 1950 issue of the American Political Science Review) that 
Edelman’s “research job is excellent.” Then why the delay? 

Edelman’s conclusions have worried me. He finds that “the inde- 
pendent regulatory commission appears to be an adequate device for 
maintaining a continuing surveillance over the growth and operations 
of the radio industry and the use of the frequency spectrum. The licensing 
authority has been able, that is, to learn the relevant facts, and com- 
missioners have been able to reach a surprising measure of agreement as to 
the broad policies that will serve the public interest, convenience, or 
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necessity. . . .” The principal reservation is that “probably the most 
striking and fundamental deficiency revealed by this record has been a 
divergence between announced policy and its application with respect 
to some of the more controversial issues in the regulation of broadcasting.” 

To me, it seems that Edelman’s reservation is the conclusion. The 
regulation of radio has been one of announcement of policies to protect 
the public interest, while the practice has been to give the groups regulated 
what they want. True, the Commission has had to settle many contro- 
versial issues; but the decisions seem to me to have been made without 
much regard for the public interest and merely to terminate inter- and 
intra-radio industry group disputes which the industry itself refused to 
settle. 

I would reverse the logic of Edelman’s argument on the basis of 
his own evidence. I find that the radio industry has gone its own way 
(witness the type of programs, overwhelmed with commercials, that we 
have today) without much regard for a public interest, however difficult 
that concept may be to define. The radio industry’s constant opposition to 
federal regulation does not indicate that the public interest has been served; 
such opposition merely indicates that it is impossible to reconcile all the 
conflicts within the industry to please all competing industry demands. 

In a short review, it is impossible to deal with the various facets of 
radio regulation which Edelman handles. However, it can be said that 
Edelman’s factual treatment is excellent and most stimulating. This is 
a must book for those interested in federal regulation. 


: ; : FREDERICK C. IRION. 
University of New Mexico. 


American Forest Policy. A Study of Government Administration and 
Economic Control. By LutHer Hatsey Gutick. (New York: Duell, 
Sloan, and Pearce. 1951. Pp. 252. $3.50.) 


This little volume offers a sketch of some of the major phases of 
forest policy, some analysis and critique of the formal governmental organ- 
ization for forest management, a balanced summary of the best estimates 
of timber resources and requirements, and an impressionistic appraisal of 
problems and prospects in American forestry. All of this makes the 
volume a convenient compendium, giving at least brief attention to most 
of the items relevant to American forest policy. The index demonstrates 
how inclusive this book is. 

Despite its inclusiveness this study falls short of the promise of its 
title. It fails to give the reader a deep sense of the meaning of the large 
questions the author sets as his problem: “In the area of forestry, how 
has government sought to influence the economy, through what devices, 
with what results in administration and to the economy?” (p. 14). The 
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author’s proposals for changes of policy and organization lack organic 
relation with the descriptive and analytical portions of the work. 

In part the volume fails for want of sharp focus. Just what the 
policy issues are or how they can be stated is never quite explained. That 
forestry is politics and thus in the middle of the conflicts of human beings 
remains in this volume only a kind of shadowy implication. 

While the study surveys many items that suggest the complexity of 
the forest policy problem, yet it does not clearly connect these items 
with similar factors in other aspects of our economy. Labor relations, the 
place of middlemen, the risks and advantages of large-scale operations, 
shifting centers of policy decision-making—these are but a few consider- 
ations in forest policy that can take on meaning for the reader only as 
they are related to some larger view of our whole economy. 

Even less satisfying is Mr. Gulick’s picture of persisting problems of 
policy and organization. Unresolved technical forestry problems are dis- 
missed even though the personal preferences and commitments of pro- 
fessional foresters may make up a decisive element in their eventual 
solutions. Past spotty performance of states is largely unexplained, leaving 
the reader to attribute it either to sheer accident or stupidity: so, too, 
wasteful conflicts within the national government, and between it and the 
states. Nor does it help the reader to describe the policy of federal sales 
of timber as one of economic neutrality. As a result the proposals for 
change made in the volume cannot be given any very sharp scrutiny. We 
still need a more penetrating analysis of the past to guide our judgments 
in the future of American forest policy. "es 


University of Oregon. 


Police Organization and Management. By V. A. LEonarp. (Brooklyn: 
The Foundation Press, Inc. 1951. Pp. xviii, 507. $5.00.) 


The student of police services will find in this book an excellent 
account of the importance of effective organization and management in 
the performance of police functions. The Preface states that the “Appli- 
cation of scientific method to the problems of police management con- 
stitutes the central theme of the study.” The author presents a very strong 
case for the necessity of dynamic and competent line performance in the 
fight against criminals and lawbreakers by the American police. Effective 
use of both personnel and equipment must be achieved if the taxpayers 
are to receive a substantial return on their investment. 

A distinct presentation is made of the line and staff functions in the 
police service and the relationship of the chief executive to the successful 
accomplishments of the major tasks of an organization. The author is 
cognizant of the need for strong executive control and emphasizes that 
provisions should be made for evaluating the quality of performance. 
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The section on training (pp. 136-158) contains some of the major 
shortcomings of the text. The California ,:an for in-service police train- 
ing was disposed of in thirty-five words. Surely, one of the oldest and 
most effective peace officers’ training programs in the United States 
deserves far more adequate coverage. The author advises that the depart- 
mental supervisory and command training conferences should be sup- 
plemented by the use of United States Army personnel. We take no 
issue as to whether or not the army is competent to furnish instructors 
and training in this field, but we are quite certain that a police admin- 
istrator upon contacting his state department of vocational education 
could formulate a supervisory and command training program of the 
very highest caliber. Furthermore, under the Federal Vocational Education 
Law (George-Barden Act, 1946) an organized training program can be 
instituted for government employees. 

The book fails to mention the continuous training program inaugurated 
by the Los Angeles Police Department in 1948 in the form of an effective 
roll call training procedure, which includes a course of instruction given by 
the University of Southern California’s School of Public Administration. 
The text lists police training programs in operation at certain California 
State Colleges, namely, Fresno, San Jose, San Luis Obispo, and Visalia. 
San Luis Obispo (California State Polytechnic College) does not have 
a police training curriculum and Visalia is a two-year Junior College (Col- 
lege of the Sequoias) offering a two-year police program. The Directory 
of University and College Criminology Programs is cited as having been 
published by The Foundation Press, whereas it was published jointly by 
Fresno State College and the Society for the Advancement of Criminology. 
Perhaps these defects represent only minor limitations upon the text, 
but they do indicate some lack of scholarly research. 

A serious shortcoming in the typography of the book is the inclusion 
of some thirty-nine forms and tables in the main body of the text which 
should have been placed in the Appendix. They serve no useful purpose 
and only tend to clutter the orderly arrangement of subject matter. We 
also question the value of devoting sixty pages to a presentation of the 
State College of Washington’s training program and a proposed police 
curricula based upon the quarter system (Appendix G). 

“Police Organization and Management” is well-written and deserves 
serious study and consideration by all interested persons in the field of 
criminology. It is an excellent addition to the existing texts in the police 
organization and administration field. Dr. Leonard should be commended 
for his enlightened and critical treatment of an arduous subject. 


Fresno State College. FraNK M. Bootsen. 
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Round Table II 
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Thomas S. Barclay, Stanford University. 
Papers: 


Boyd A. Martin, University of Idaho, “The Future of a Balance of 
Power in American Politics.” 


John M. Swarthout, Oregon State College, “The New Deal and 
American Constitutional Theory.” 


Ellis E. McCune, Occidental College, “The New Deal and the Con- 
centration of Economic Power.” 


12:15 p.m. 

LUNCHEON, Student Union Ballroom. 

(Tickets $1.75; or $1.50, if bought at registration time.) 
Presiding: 


Arthur Turner, President, Arizona Municipal League. 
Greetings from Dr. Richard A. Harvill, President of the University 
of Arizona. 


Speaker: 


Sam T. Adams, Personnel Director, Bureau of the Budget, “A Bit 
of Realism with Respect to University Training for the Public Service.” 


Announcements: 
R. A. Gomez, Chairman, local arrangements. 


e ¢ 


2: 30 p.m. Round Table IV 


Wuat STATE MUNICIPAL LEAGUES ARE DoING IN THE WEST 


Chairman: (Room 252-56, Student Union Building) 
Paul Kelso, University of Arizona. 
Papers: 


Joseph C. Furst, Executive Secretary, Arizona Municipal League. 

William A. Grelle, Executive Director, Colorado Municipal League. 

Tom McCoy, Executive Director, Utah Municipal League. 

Winston R. Updegraff, Los Angeles, Editor, Western City. 

Donald H. Webster, Director, Bureau of Governmental Research and 
Services, University of Washington. 





NEWS AND NOTES 


Monday, April 14, 1952 


2:30 p.m. (continued) Round Table V 


THE POLITICAL SCIENTIST’S OPPORTUNITIES AND RESPONSIBILITIES 
IN GETTING STUDENTS INTO ACTIVE PARTICIPATION IN POLITICS 
AND GOVERNMENT 
Chairman: (Room 355, Student Union Building) 

Don M. Muchmore, Long Beach State College. 
Papers: 


Allan R. Richards, University of New Mexico, “The Politician, the 
Bureaucrat, and the Student.” 


Curtis W. Martin, University of Colorado, “The Responsibility for 
Developing Good Citizenship.” 


Robert L. Morlan, University of Redlands, “Opportunities, Courses, 
and Teaching Methods.” 


A representative from the Coro Foundation, San Francisco, “The 
Internship Program as a Possible Answer.” 


Representatives from: 


Americans for Democratic Action, 
The League of Women Voters, 
An official party organization. 


Discussion Leader: 
David Farrelly, University of California, Los Angeles. 


17 
Round Table VI 


REALISTIC ANALYSIS OF CURRENT AMERICAN FOREIGN POLICIES 
Chairman: (Room 251, Student Union Building) 

Totton J. Anderson, University of Southern California. 
Papers: 


Ross Berkes, University of Southern California, “Analytical Tech- 
niques and Foreign Policy.” 


O. H. Wedel, University of Arizona, “Power Politics in American 
European Policy.” 


D. F. Fleming, Vanderbilt University, “Power Politics in American 
Middle Eastern Policy.” 


William B. Ballis, University of Washington, “Power Politics in 
American Far Eastern Policy.” 


Discussion Leader: 


D. Mackenzie Brown, Santa Barbara College. 
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4:30 to 7:00 p.m. Monday, April 14, 1952 


RELAXATION Periop. Members will be offered a choice among a number 
of diversionary activities in this period between the afternoon 
programs and the dinner. 


7:00 p.m. 

Dinner, Student Union Ballroom. 

(Tickets $2.25; or $2.00 if bought at registration time.) 
Speaker: 


D. F. Fleming, Vanderbilt University, “Can We Avoid a Third 
World War?” 


Presiding: 
N. D. Houghton, President, Western Political Science Association. 
sof 
lites Tuesday, April 15, 1952 
BREAKFAST FOR MEMBERS OF THE WESTERN Po iticaL SciENCE As- 


SOCIATION, Student Union Ballroom. 
(Tickets $1.25; or $1.00 if bought at registration time.) 
Annual Business Meeting of the Association with Election of Officers 
for 1953. 
47 


9:30 a.m. Round Table VII 


THE REHABILITATION OF AMERICAN STATES 


(Room 355, Student Union Building) 
Chairman: 


Thomas C. Donnelly, University of New Mexico. 
Papers: 


Roger W. Shumate, Director of Research, Nebraska Legislative Coun- 
cil and Professor of Political Science, University of Nebraska, 
“The Effect of the Unicameral Legislature in Nebraska.” 

Frederick L. Blachly, Brookings Institution and Co-Director of Re- 
search for New Mexico Little Hoover Commission, “The Ex- 
perience of New Mexico with a State Land System.” 

Miriam E. Oatman, Brookings Institution and Co-Director for New 
Mexico Little Hoover Commission, “Examining and Licensing 
Boards in New Mexico.” 

N. Bradford Trenham, General Manager, California Taxpayers’ As- 
sociation, “Fitting Political Institutions to Human Beings, Not 
Vice Versa.” 


Discussion Leader: 
Arthur Bach, New Mexico Western. 
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9:30 a.m. (continued) 
Round Table VIII 


THE GENERALS AND THE ECONOMY 
(Room 251, Student Union Building) 


Chairman: 


G. Homer Durham, University of Utah. 


Participants: 
Foster H. Sherwood, Department of Political Science, University of 
California, Los Angeles. 
Philip G. Hudson, Department of Economics, University of Arizona. 


Colonel Henry A. Finch, U.S.A. (Ret.) American Association for the 
United Nations, Pasadena, California. 


Mervyn Crobaugh, Department of Economics, University of New 
Mexico. 


Minos D. Generales, Department of Government, San Diego State 
College. 


Round Table [IX 


PRESSURE POLITICS IN THE WEST 


Chetemen: (Room 252-56 Student Union Building) 


Hugh A. Bone, University of Washington. 


Discussion: 


Arizona—D. R. Van Petten, Arizona State College, Tempe. 
California—David G. Farrelly, University of California, Los Angeles. 
Colorado-Leo C. Riethmayer, University of Colorado. 

New Mexico—Howard J. McMurray, University of New Mexico. 
Utah-M. R. Merrill, Utah State Agricultural College. 
Wyoming-Ralph M. Wade, University of Wyoming. 


Discussion Leaders: 


John M. Swarthout, Oregon State College. 
Ivan Hinderaker, University of California, Los Angeles. 
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Tuesday, April 15, 1952 
12:15 p.m. 


LUNCHEON, Student Union Ballroom. 
(Tickets $1.75; or $1.50, if bought at registration time.) 


Presiding: 


Howard J. McMurray, Vice-President, Western Political Science 
Association. 


Speaker: 
Hon. Ernest W. McFarland, Majority Leader, United States Senate. 


* ¢ 


Round Table X 


2:30 p.m. 


FAcING Up To WATER SUPPLY PROBLEMS IN THE SOUTHWEST 


(Junior Ballroom, Student Union Building) 
Chairman: 


Jack E. Holmes, Director, New Mexico Legislative Council Service. 


Papers: 
A. D. Edmonston, California State Engineer, “Non-Colorado River 
Water Sources Available for California.” 


Leonard C. Halpenny, Acting District Engineer, U. S. Geological 
Survey, “Water Resources of Arizona.” 


Raymond Matthew, Chief Engineer, California Colorado River Board, 
“California’s Case for Colorado River Water.” 


J. H. Mouer, Chief Counsel, Arizona Interstate Stream Commission, 
“Arizona’s Case for Colorado River Water.” 


Jack E. Holmes, Chairman, “Problem Summary.” 
Discussion Leader: 
Ernest A. Englebert, University of California, Los Angeles. 


UNIVERSITY DORMITORY 


Rooms are available for members and participants in the program of 
the Western Political Science Association at the rate of $1.25 per day 
per person. 


Men will be housed in Cochise Hall; Married couples and women in 
Gila Hall. Accommodations are not available for children. 


Those desiring dormitory rooms will please make their reservations by 
writing to R. A. Gomez, Room 221, Liberal Arts Building, University 
of Arizona before April 7. 


Rooms will be ready for occupancy the afternoon of April 13. 
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Leo C. Riethmayer, University of Colorado, participated in the 
National Conference on Government, held by the National Municipal 
League in Cincinnati, November 26-28, 1951. Professor Riethmayer also 
served as chairman of a citizen’s committee, which revised the charter 
of Boulder city. 


The Maurice Warshaw Prize for 1951 has been awarded to Professor 
Quincy Wright, University of Chicago, for his article “The Nature of 
Conflict,” published in the June, 1951, issue of the Western Political 
Quarterly. 


University of Washington, Seattle: 


Hugh A. Bone will serve as visiting professor at Columbia University 
for the summer quarter, 1952. 


Charles E. Martin will be a visiting professor at the University of 
Hawaii during the summer of 1952, offering courses in international 
relations and American foreign policy. 


Dell G. Hitchner will be a visiting professor at the University of 
Utah during the first term of the summer quarter, 1952. 


Mr. Wah Wong, Columbia University, will be a visiting member of 
the University of Washington political science faculty during the spring 
quarter of 1952. 


D. W. Brogan, professor of political science, University of Cambridge, 
has been appointed to a Walker-Ames professorship at the Universtiy 
of Washington for the autumn quarter, 1952, and will offer courses in 
political theory and comparative government. 


Hugh A. Bone, George A. Shipman, and Donald H. Webster have 
been appointed members of the executive committee of the Washington 
Committee on State Government Organization (“Little Hoover Com- 
mission”), created jointly by the governor and the legislative council. 


Howard J. McMurray, University of New Mexico, will serve as visiting 
professor at the University of Washington for the summer quarter, 1952. 


Alex Gottfried has been awarded a Ford Foundation Fellowship for 
the next academic year. 


University of Oregon, Eugene: 

Morton Kroll has been appointed visiting professor in political science 
for the year of 1951-52. Professor Kroll is offering courses in the field of 
political theory and public administration. 
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Michael J. Flach has been appointed visiting -professor of international 
relations for the year 1951-52. Professor Flach came to the University of 
Oregon from the Fletcher School of Law and Diplomacy where he has 
been completing his work for a doctor of philosophy degree. 


Ivan Nagy has been granted leave of absence for the year 1951-52 to 
accept a faculty fellowship from the Fund for the Advancement of Edu- 
cation in order to study at Columbia University. 


Paul S. Dull, associate professor of political science and history, has 
been awarded a travel grant by the Social Science Research Council to 
study Japanese political behavior. He will spend the year 1952-53 in 
Japan. 


University of California, Berkeley: 

Professor Thomas C. Blaisdell, Jr., former assistant secretary of com- 
merce, has been appointed director of the Bureau of International Rela- 
tions. The Bureau is planning a research program, the first project being 
a survey of the current Indian press. 


Mr. Julian Friedman, recently lecturer in colonial administration at 
the London School of Economics, is spending the spring semester at the 
University of California, Berkeley, as lecturer in political science, offering 
courses in colonial administration in southeast Asia and in Africa. 


Dr. Ernst B. Haas, lecturer in political science at the University of 
California, Berkeley, has been appointed instructor, beginning with the 
spring semester. 


Mr. Edward W. Mill, former American consul, Surabaya, Indonesia, 
has been appointed lecturer in political science for the spring semester. 
Mr. Mill will offer a course on the government of the Philippine Islands. 


University of New Mexico, Albuquerque: 


Jack Holmes has resigned from the University of New Mexico to 
become director of the New Mexico Legislative Council. 


Dr. Frederick C. Irion has been appointed director of the Division 
of Government Research. 


Dr. Allan R. Richards has been appointed assistant professor of 
government. 
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University of Utah, Salt Lake City: 


Dr. H. Arthur Steiner, University of California at Los Angeles, 
delivered a series of three lectures on Chinese communism and American 
foreign policy under the auspices of the Institute of Government. 


Professor E. E. Weaver has been requested to serve as educational 
director of the annual regional training school conducted by the Utah 
Association of County Officials. He will continue to direct the regional 


training schools of the Utah Municipal League during the spring quarter, 
1952. 


A training school for city recorders and city fiscal officers will be 
conducted from April 30-May 2 by the Institute of Government in co- 
operation with the Utah Municipal League. 


Dr. Frank H. Jonas has been granted a second year’s leave of absence 
to continue his assignment in the office of the U. S. High Commissioner 
in the West German Republic. 


The Honorable J. Reuben Clark, Jr., former Under Secretary of State 
and Ambassador to Mexico, delivered the annual Pi Sigma Alpha lecture 
entitled “Our Dwindling Sovereignty.” 


A training conference for Utah city managers was conducted by the 
Institute of Government on January 16-17, 1952. 


J. D. Williams, Library of Congress, Legislative Reference Service, has 
been appointed instructor in political science for the academic year 


1952-53. 


University of Redlands, Redlands: 


Under the direction of Professor Lester Phillips, the eighteenth con- 
ference of the Pacific Southwest region of International Relations Clubs 
was held November 9 and 10. More than 160 student and faculty rep- 
resentatives were in attendance. 


On November 28, the regular fall meeting of Inland Public Admin- 
istrators featured a round table discussion of the question, “Can Civil 
Service help us do the job better?” with Professor Robert Morlan as 
moderator. 


At the State College of Washington, Dr. Paul Beckett has been 
granted leave for the year 1951-52. He will serve as professor of public 
administration at the American University of Beirut, Beirut, Lebanon. 
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